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UNITED STATES DISTRICT COURT 
SCUTHERN DISTRICT OF NEW YORK 


-—-— = - SE ea ar Sai ei a et 


FLM COLLISION PARTS 


~against- 


MOTOR COMPANY, 


FLM Collisios 
against Ford Motor Co 


alleges as 


Le!) This 


of the Act of 


y Sy reason of 
defendant i lon o j laws, ard more 
particularly, of § nd 2 of the act of Congress of 
July 2, C. SS 1,2), known as the 
Sherman 
Clayton 18, 26) ana 
for injunctive relief i t ed loss or damages by 
defendants' saia violations,an¢ also to recover tne cost of 

a reasonable attorney's fee. 


times relevant to this complaint, the 


6a 


defendants have been engaged in interstate and foreign 
comuerce and commerce in the meaning of the Shernan act 
and Clayton act. This Court has jurisdiction of this action 
under 15 U.S.C. SS 15 and 26. 


3. At all times relevant to this complaint, the 


mae , 
~s * 
ants heve been licensed to do business and have been 


doing business within the Southern District of Mew York and 
are found, transact business, reside and have agexnt 

the Southern tri y The violations of law 
hereinafter ived } teen 2 are beirg carried ou 
mainly within : i of New York. Venue in 
this judicial di U.S.C. SS 15 and 22 


and 28 U.S.C. S$ 13 


) is a corporation 
organized es he laws of the State of New 
York, and office ard place of business in the 
City of Yonkers, State of New York. is engagec almost 
fully in the wholesale purchase and sale of genuire Ford 
body ("crash") parts. 


- "“FLM" commenced business in April, 1965 with 
= + 


| 
7 
| 
| 
| 


fficers who were and are now tne sole stockholders. 
fiscal year ended September 30, 1965 (6 months), its sales 
were 381,670 and its net profit before officers' salaries, 
fringe benefits and taxes was $7,799. Its inventory at 
9/30/65 was 34,326. 


G. "ELM" obtatned 


a 


September 20, 1966, ana €xpanded its facitlites, For that 
year, its sales Were 3245,739 ana its net Profit before 
Officers! Salaries ang taxes was 916,786; ts inventory at 
9/30/66 was $6,928, 

7. For the fiscal Year ended Septembe—> 30, 197). 
Sales were 3654 , 382, and its net Profit before Officers! 
Salaries, Pension plans and income taxes was 3142,025,.° 
inventory at 9/30/71 

8. The Sales 
30, 1972 were 9736 

now eight 
and wWell-planreg 
franchise Operation, 
@reés than its resent Operating areas 


have been discussed and Conferences 


10. Ord") ic ¢ corporation 
Organized i he laws of the State of 
Delaware, I ipal fice and place of business in 
Dearborn, offices and Subsidiaries throughout the 
World. [It is and has been engaged in interstate and foreign 
commerce in the Manufacture and sale of automobiles ang 
automotive Parts. In 1972, total Production of 
autonotive vehicles was 5. 


“alter 


~ 
" 


ri 
nately 


second largest automotive manufacturer, had a 23.5 per cent 
share of the United States passenger car market and head 
approximately 6,7CO dealers, many controlled in ownersnip 
by "Ford". "Ford" and its subsidiaries had gross sales of 
$16.43 billion in 1971, with net before taxes of * 
approximately $1.31 billion and, 

of 1972, its sales were a record 


cent over the 


accounts. 
ll. Ford Marketi 


owned ard tor Compary, 


warehouse - Sighway 46, Teterooro, New dersey, e 
New York Parts Devot", from which depot it makes whole- 
sale sales of "Ford" parts. A depot for orders is also 
maintaired for certain orders at 11871 Middlebelt Rd., 
Livonia, Michigan. 
IV 
The Nature of the Violations 


l2. "FLM" has been a jobber of genuine "Ford" "crash 


arts", including ferders, noods, bumpers, deck lids, quarter 
’ Bg 


anels, wheels, radiators azd bucpers roviding warehouse 
’ 1 + , & 


facilities for these parts (at more than one location, as 


ical advice on the ordering of parts 


its customers, who are chiefly body shops and soxctirnes 
automotive dealers. It delivers the parts (92 per cent fron 
its own invertory) by its own trucks chiefly on the same 


day or the day following the receipt of the telephone orders 


of customers, and this service together with the technical ad- 


vice of the officer-managers, who have had more than twenty 
years expertierce each in the management and sale of 
Lincoln-Mercury rts, supplies a cuch needed service to 
body shops and the pudlic, generally otherwise unavailable. 

13. "“FLM" purchases its crash parts from and picks up 
the parts chiefly fre } can ut all invoices and 
credit allowances are sent dy deferdants to 


ee 


dealers under whose "code 


runbers "PLM" 
to receive Ford parts. 


14. “FLM" hnasins crash parts from defendants) 


58 per cent of manufacturer's suggested list 

tion, "FLM" has received an "incentive" cred 

mately 16 per cent of purchases, and one-ha 

POPP ("obsolescence") credit allowed by defendants. “FL™" 
has been paying a charge of 3 per cent of purchases to tre 
dealers under whose "codes" it was permitted to receive the 
parts. 

15. On January 1, 1972, defendants issued a policy 
marual, bulletin number 900, which bulletin provided for 
incentives and allowances to "Ford" dealers, and to others, 
and excluded businesses such LM". 


16. In ntd-1972, "SLM" w advised by the écaler, 


Atles Lincoln Mercury (formerly Central Lincoln Mercury), 
of Brooklyn, N.Y., under whose "code" number "FIM" was 
receive "Dorg" parts, that "FLM" could no longer 
®@ "For rts under Saic jatlas' code number; nerefore, 
arranged : j hases under the authority of 
code numbe ! Ford" dealers, wk5 informed "Fii-" 


thet under "Fora" Policy, the incentive credits of 16 per cent 


of purtheses by "FLY" were no longer allowable to 


the dealers, ana that "FLM" would have to pay a surcha 
5 per cent instead of the ¢ rner surcharge of 


at defendants’ cepot und : autanorizatior 


17. Because o2* " ord's" 


Policy, prejudicial 3 "SLM" én established ang gx 
conpany, "FLM's" cost of Purchasing genuine "Jord" 
Sale, increased in Zi¢-1972 to 26.0 per cent over 


available to"Forg" 

despite the fact 

chaser of " 

other pur 

“elimination o¢ the 16.0 per cents incens 

Surcharge of 5.0 per cent added by "Forg" dealers since 


"Ford" would rot bill to "Fyye direct, ard th 


np 


ford" dealers of One-half of the 5.0 per cent 

obsolescence credits allowed to the dealers by 

purchases of the "er Frior to these 1972 increasas 
Of cost to "PLM" the scatter was required throughout its 

years of operation to P&y Surchargesto "Forg" Gealers for 


the authorization to OStain "Fora" pars at wholesale rrices, 


preeminent SER RE 


Sherman Act and Sections 2 (a), 2 Cf), 3, 4, 27 and 16 of the 


Clayton act in interstate trade ard commerce in the sea 


@ 
Peay 
2 
ie” 


distribution of automotive "crash" parts, in that defendcarts 
have used their monopoly power in the automotive ard 
automotive parts field to perforn acts ane vnter into asree- 
ments and conspiracies with its frarchised dealers, sub- 
sidiaries and other parties which have 


(a) prevented freé and fair competition with companies 


in a manner discriniratory to "FLM" and other grourcs, in 


violation of the direct pudlic interest 


defendants or companies and dealers Owned ard controlled 
by defendants; 

(4) charged prices to "FLM" ard other jJobvers ard wnole- 
salers for "Foré" crash parts on she same basis as r tailers, 
unless the purchasers were controlled or ownec Oy “Tord” or 


in groups designated by defendants, 

(e) acquired capital stock, property and warehouses, 
directly and indirectly of dealers and othe- companies 
throughout the U.S. so that control of replaceners of "Ford" 


crash parts is centralized into defendants. 
fd 


(f) As a result of all of the foregoing, attempted to 


monopolize and has zonopolized unreasonably and unlawfully 
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WHEREFORE, the plaintiff prays: 

(1) that the aforesaid monopolizations and attexrpted 
mononolizations and combinatiors to monopolize ve adjudzed 
and decreed to be in violation of Section 2 of the Shernan 


—. - ° 


ACts 


(2) that the aforesaid contracts, combinations, and 


conspdiracies sstraint of trade be adjudged and cecreed 


to be in viol f Section 1 of the Shernan Act; 
acquisitions be adjudged aré de- 

creed to be in violation of Section 7 of the Clayton Act; 

(4) that the aforesaid tying arrangements be adijuc 
and decreed to be in violation of Section 5 
Act; 

(5) that the aforesaid granted and induced 
crimirnations be adjudsed and decreed to be in violation of 
Sections 2(a), 2(£) of the Clayton Act; 

(6) that defendants be adjudged and decreed to have 
damaged "SLM", by tneir afore-said monopolistic and dise 
tory acts, under Sectiors 4 and 16 of the Clayton act; 

(7) that the defendants and their officers, 
directors, employees, successors, anc assigns be 
enjoined a restrained from engaging in each of the unlaw- 
ful practices herein allesed; 

(8) that the defendants be required to divest itself 
of such of its facilities as the evidence shows is necessary 
to establish free and open competition in the entire commerce 
of genuine "Ford" crash replecement parts. 
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an amount equal to threefold tho damages which the evidence 
shows it has Sustained as a result of its deing indurce in 
business and property by reason of defendant's violations o 
antitrust laws; 

(1) that plaintirr 
@ reasorable attorney's 

(11) that plaintire have such other ana further reli 
as this Court may deem proper. 
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Attorney ¢ rlainti 
250 West 57th 5+. 
New York, N.Y. 10019 


Telephone: (212) ci 6-38 8c 


MOTICE OF extay 
tetas 


Sin- Phase uke notice that the within is « (certified) 
tree copy of a 
duly ensered in the office of the clerk of the withia 
fizr.ed court on 19 

v 


Dated. 
a Yours, ete, 
DAVID L. WASSER 
Attorney for 
Office end Post Office Address 


250 West 57th Street 
Berough of Manbatus New York, N. Y, 10019 


To 
Ar rency(s) for 


=o wernes or CRUTREM ENT eee ee 


Sir — Pi-ase toke eotice that an order 


of which the Within is @ true copy will be soreceated 
for scttlersent to the Hon 


one Of the judges of the within named Court, ot 


On the Cay of 
oe al 
Dated, 
Yours, etc, 
DAVID L. WASSER 
Attorney for 
Olfice ard Post Office Address 


: 250 West 57th Street 


= 
“Nom th of Manhattan New York, M. Y. 10019 
~~, 


Index No. Year 19 
UNITED STATES DISTRICT CouRT 
SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 
Plaintiff 


~against- 


FORD MOTOR COMPANY, 
and 
FORD MARKETING CORPORATION, 
Defendants 


——S ees 


“COMPLAIN T- 


SSE SSS es 


DAVID L. WASSER 
Attorney for Plaintiff 
Olfiee and Poss Office Address, Telephone 


c 250 West 57th Street 
Borough of Manhattan New York, N. ¥. 10019 
Clrele 6-3850 


SS ese 


To 


Attorney(s) foe 
Service of @ copy of the witbia 


Dated, 


v7 


SERVICE OF PROCESS TRANSMITTAL FORM 


Ler sysren ] 
Ei Cerporstion Shatem 16a JERSEY CITY, NEW JERSvy 


tion Trust Company (Ciy7 (Sete) 
pemadaiets March 8, 1973 


CT luw Technology, Inc. 8. - 
ro; Nr. Robert M, Johnson, Office of General Csl. (xx ) VIA CERTIFIED MAIL 
’ Ford Motor Company__ (_  _) VIA CERTIFIED AIR MAIL 
Tho-American-Road—— ( _.) VIA MESSENGER 


Dearborn,—-Michigan-—48]2j)—_____ Nee 


anlage ( 
qn res Ses yiay ie Met see 
Jurisdiction) 
ae 


. ~ 
ror______FORD MARKETING CORPORATION ce DELAWARE 


(Name of Compeay) i (Home Stas} 
Confirming telephone conversation with Mr. Johnson's secretary: 
Enclosed are copies of legal process served upon the statutory agent of the above company as follows: 


‘ FLM COLLISION PARTS, INC,, Plaintiff vs. FORD MOTOR COMPANY 
1. Tile of Action: and FORD MARKETING CORPORATION, Defendants 


UMMO Y N 
i Dill sane: SUMMONS & COMPLAINT baaiiece 
2 Court: UNITED STATES DISTRICT COURT FOR THE/DISTRICT OF NEW YORK 
i CIVIL ACTION FILE NO, 73 Cty. 713 
4 Netwe of Action: This action is instituted under Sections 4 and 16 of the Act 
of Congress of Oct. 15, 1914, as amended (1500S.C.-S§S 15. 26), known as the 
Clayton Act, to recover threefold the damages sustained by plaintiff as 
result of its being injured in its business and property by reason of #*xxx 
& On Whom Process was Served: 
THE CORPORATION TRUST COMPANY 


Jersey City, N. J, 
March 8, 1973 at 2:30 P.M, 


¥. Appearance or Answer Due: within 20 days after service, exclusive of the day 
of service 


& Date and Hour of Service: 


& Meaty Atorney(s}: 
DAVID L, WASSER, 250 West 57th St., New York, New York 10019 


@, Rommarks: 


a-2* defendants' violation of the antitrust laws, etc. Plaintiff prays 
that defendants and their officers, agents, etc. be permanently enjoined and 


festrained from engaging in each of the unlawful Practices alleged in the 
Cceplaing, 


EsOLY ACKNOWLEDGE RECEIPT BY SIGNING AND RETURNING TO US THE ENCLOSED 
CAR2ON COPY OF THIS TRANSMITTAL FORM. 


Signed __C T CORPORATION SYSTEM 0) 


rer FRAKES. RAN) FO 
Address___15 Exchange Place 


Jersey City, N. J. 07302 


MI 290-7 'O7t toon sere 


Answer of Defendants 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 


Plaintiff, 
73 Civ. 713 (vPc) 
~against- 
ANSWER 
FORD MOTOR COMPANY and we, rc 
FORD MARKETING CORPORATION, pe oO + 
a Sr oy 
Defendants. -'. > 2 
iy Mee 5 . S 
7 oe - 


Y ome 


a oN 
Defendants Ford Motor Company ("Ford") and Ford 


~ 


Marketing Corporation, by Sullivan ¢ Cromwell, their atrorneys, 


Lr otic se a 
for their answer to the complaint herein: Cita 


aS 
Yd 


1. Admit the allegations of paragraph lee the 
complaint, except deny that they have violated any of the 
statutory provisions invol:ed by plaintiff and deny that 
Plaintiff has suffered any injury for which they are liable. 

2. Admit the allegations of paragraph 2 of the 
complaint. 

3. Admit the allegations of Paragraph 3 of the 
complaint. 

4. Deny knowledge or information sufficient to 
form a belief as to the truth of the allegations of paragraph 
4 of the complaint, except admit that plaintiff hae filed a 
certificate of incorporation with the Departmant of State of 
the Stat2 of New York. 

5. Deny knowlodge or information sufficient to form 
‘@ belief as to the truth of the allegations of paragraph 5 of 
the complaint. 


ee wea ee 
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6. Deny knowledge or information sufficient to 
form a belief as to the truth of the allegations of paragraph 
6 of the complaint. 

7. Deny knowledge or information sufficient to 
form a belief as to the truth of the allegations of para- 
graph 7 of the complaint. 

8. Dery knowledge or information sufficient to 
form a belief as to the truth of the allegations of para~ 
graph 8 of the complaint. 

9. Deny knowledge or information sufficient to 
form a belief as to the truth of the allegations of para- 
graph 9 of the complaint. 

10. Admit the aliegations of the first and second 
sentences of paragraph 10 of the complaint except state that 
since July, 1970 defendant Ford has sold automotive parts 
only to defendant Ford Marketing Corporation which has, in 
turn, sold these automotive parts to other persons and 
entities and thereby engaged in interstate and foreign com- 
merce. Deny the allegations of the third sentence of para- 
graph 10 of the complaint except state that in 1971 Ford's 
total production of automotive vehicles was approximately 


5.02 million, that it was the world‘s second largest automo- 


en | ee 


tive manufacturer, that it had approximately 23.8 per cent 


of the United States passenger car market and that as of 


December 31, 1971 it had 6,705 dealers. Admit the allegations 


of the fourth sentence of paragraph 10 of the complaint 


except state that Ford's net profits before taxes in 1971 


were approximately $1.29 billion. Deny the allegations of 
the fifth sentence of paragraph 10 of the complaint except 


a : H ' 
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state that as of December 31, 197] the total of Ford's short- 
term debt of consolidated subsidiaries, long-term debt payable 
within one year, long-term debt and stockholders’ equity was 


approximately $6,886.2 million and that as of December 31, 


1971 Ford's stockholders’ equity was approximately $5,547.2 


million. 

11. Admit the allegations of the first sentence 
of paragraph 11 of the complaint and deny the allegations of 
the second sentence of paragraph 11 of the complaint except 
state that Ford's Autolite-Ford Parts Division and National 
Parts Distribution Center maintain an office at 29500 
Plymouth Road, Livonia, Michigan. 

12. Deny knowledge or information sufficient to 
form a belief as to the truth or the allegations cf paragraph 
12 of the complaint except state that plaintiff has purchased 
Ford parts from one or more Ford or Lincoln-Mercury dealers. 

13. Deny the allegations of paragraph 13 of the 
complaint except state that Plaintiff has purchased Ford 
parts from one or more Ford or Lincoln-Mercury dealers. 

14. Deny the allegations of the first sentence of 
paragraph 14 of the complaint and deny knowledge or informa- 
tion sufficient to form a belief as to the truth of the 
allegations of the second sentence of paragraph 14 of the 
complaint. 

15. Deny the allegations of paragraph 15 of the 
complaint except admit that a policy manual bulletin No. 900 
dated January 1, 1972 was issued by defendants and incorporate 
that document by reference for a statement of its contents. 

16. Deny knowledge or information sufficient to 
form a belief as to the truth of the allegations of paragraph 


16 of the complaint. 
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17. Deny the allegations of the first two sentences 
of paragraph 17 of the complaint, and deny knowledge or infor- 
mation sufficient to form a belief as to the truth of the 
allegations of the last sentence of paragraph 17 of the 
complaint. 


18. Deny the allegations of paragraphs 20, 21, 22 
and 23 of the complaint. 


PIRST AFFIRMATIVE 
DEFENSE 


19. The complaint fails to state a claim upon 


which relief can be granted. 


WHEREFORE defendants demand judgment against 


plaintiff dismissing the complaint, awarding defendants the 


costs and disbursements of this action and for such other 


relief as to this Court ehall seem just and proper. 


Dated: New York, New York 
May 7, 1973 


SULLIVAN & CROMWELL 


\ 


A'Merber of the Firm 


Attorneys for Defendants, 4 
48 Wall Street, 
New York, N. Y. 10005. 
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CIVIL ACTION NO. 73 civ. 712 (TPA) 


ce beaaet 


UNITED STATES DISTRICT courr| 
SOUTHERN DISTRICT OF 


NEW YORK 
_ CE a URIS ACSA ENE SEE CI 


PLM COLLISSION PARTS, INC., 
Plaintif?, 
-against- 


FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, 


( ;= a Defendants. 
‘ ee x 


ALVIN 3 YS 


SULLI’ oN & CROMWELL 
48 WALL STRE«r, NEW YORK. N.Y. 10005 
HAnover 2.8100 


ATTORNEYS FOR 


Defendants 


Plaintiff’s Reply to Defendants’ Answer 


| 


| 


| 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 


Plaintiff 78 Civs 7i3' (irc) 


REPLY TO ANSWER 
~against- 


FORD MOTOR COMPANY and 


FORD MARKETING CORPQi ATION, 
Defendants 


Plaintiff, by its attorney, DAVID L. WASSER, ESQ. , 
replying to paragraph 19 of defendants answer marked "lirst 
Affirmative Deferse," denics that the complaint fails to 
State a claim upon which relief can be granted, 

WHEREFORE, plaintiff demands judgment as prayed for in 


the complaint, 


Dated: New York, New York 
May 14, 1973 


4 : 4A 

} o f f- Vigo Sane 
Mai Wh JH~ 
DAVID L. \aAssthr, bsu. 
Attorney for Plaintiff, 
250 West 57th Street 
New York, New York 10019 


Circle 6 - 3880 


TO: 

ROBERT MAC CRATE, ESO, 
SULLIVAN & CROMWELL, ESQ. 
Attorneys for defendants, 
48 Wall Street 

New York, New York 10005 


dirk Nin Neemstateeatti in tectncstenncsicill Nes. ncsentarhtes ss ct 
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“6° Cf OF onc av 


S.n- Pleate the notice that Ue withia is a (certified) 
tres cozy of @ 

Caly excered in the office of the -'erk of the within 
Samed court oa i9 


Dated, 
) Yours, ete, 
DAVID L. WASSER 
Pon 5S 
Office and Post Offica 4ddrex 
250 West 57th Street 
- New York, M. Y. 10019 


Te 
Aniorsey(s) lor 


——= NOTICE OF SETTLER ENT ort 


oii saalmsaad ened as wasoaed 


eek ec 
for setiement to the Hoa 


one of the judges of the within named Cour, a 


ea the day of 19 


-_ 


Yours, etc, 
DAVID L. WASSER 
Atteracy for 
Office and Post Office Address 


250 V/est 57th Street 
Borough of Manhattan New York, N. Y. 10019 


@., ) for 
i 
® )} 


FLM COLLISION FARTS, INC, 
PLALNTIFE 
~Against- 


FORD *}.0TOR CO}PANY and 
FORD MARKETING CORPORATION, 
Defendants 


[ie 


REPLY ‘TO ANSWER 


DAVID L. WASSER 
Attornsy for Plaintiff 


Office and Post Office Address, Telephona 


250 West 57th Street 
Borough of Manhattan New York, N. ¥. 10019 
Clrele 3-3880 


Te 


Arorney(s) for 
————————————————————— 
Service of a copy of the withia 

is hereby admitted. 
Dated, 


Anorncy(s) for 


190@- Diese, sees Moeventa, ree. os Ltcean 


COPY RECEIVED 
MAY 1 9 1973 


SULLIVAN & CROMWELL 
ATTORNEYS FOR 


Stipulated Facts and Contentions of the Parties 


Outted SzsANTcs DIStRIct Count 
HOG Go Woe eee Ol alt ete 
FLIt COLLISION PARTS, Iic., 


Plaintiec, 


POPD ..STOR COLPANY and FORD EQUAL PRS SP inl Cadsa 
s tipulated Paes 


PASS SC ISnG COR20RAT Teeny) r 


Defendants. 


- ee nm eweenw fe wewewewneenete ee se = 


TICULATSO FACTS. The parties have 


that cha Zollewing Zacts ars not in dispute: 


1. Piailntifé FLU Collision Parts, Ins. ("Fi") 
4s a corporation organized and exlating under the lawa of 
the State of tiew York with its principal place of business 
in Yersers, Naw York. 

2. Since its incorporation in Anvil 1965, tha 
majors portion o2 the businass of FLM has been the purcaasing 
of Fora, Lincoln and Nercury “crash” parts from franchisad 
Tord and Lincola-Mercury cealars ("franchised dealers") and 
tha reselling of those parts to others, including incanen- 
dont garages, sezvica stations and resaizr oz “body” skon3 

aged in autorotive servica and repair work. 

3. Dafendant Ford Motor Cempany (“Tord”) is 2 
corporation organizad ane existing under tha lavs of th: 

tats of Delaware with dts principal pleca of business ta 
Sersboen, ilichigan and 1s primarily angaged {n the sanu- 
gana OL AUEOROSLYS Vesiwias Sac Pslssse S1sss 


and accasscorizys. 


4. Ford, Lincoln end NASSUSy Crash varts ass 
manutastuscd only by Ford or by other minudgaccurecs sing 
423 Gyned by Ford wae make the parts to Ford's srecitica- 
sions and soll then only to Tord and i: 

3. ford, Lincoln ane ilarcury crash carts area 
ugad in tha rarais and zaplacemant of parts on Tosd, Lincoln 
aad Nercusy vahiclas and include Z2n2ers, grilis, heods, 

ace lids, dcor panals, quartar vanels, rocker panels and 
bedy sida mouldings, all custom-dasicgned and maaufacturad 
fo> pasticular vaars and xedels of vrhicis. 

§. Crash parts ars to be distinguished fren othe: 
automotive parts (such as batteries, spark elugs and filters) 
whica are manufactured by different manufacturers for usa 
ca venicies of various manufacturers and which are available 
fzom the manufacturer of the vehicles in which they can be 


used and other sources. 


7. Defendant Ford Marketing Corporation ("Fic"), 


a wholly owned subsidiary of Ford, is a corporation organized 
and existing undar the laws of the State of Delawars with 
its principal place of business in Dearborn, Michigan. 

S. FHC waa organized and incorporated in 1970 and 
sincs July 1970 haa been engaged in ths sala of Ford, Lincoln 
and Mercury automobiles manufactured by Ford and related 
parts and accessories manuzactured by Ford and others, which 
functions had praviously been performed by Ford itsel?. 

9. Sinsa July 1970 Ford has sold crash parts for 
Ford, Lincoln and Mercury vehicles (axcept for axport 2zon 
S-2 Urited States os Airectly to tha Tadacal cac2rnrens) 


enly so &IC. 


SRE a SO essa 


19. fC at all tines haz 301d crash airt3 for 
Pera, Lincoln and iHarensy vahicle,; (aneros For 2xporst fren 
chy Galted Statas or directly to cha F2darq) govarnrent) 
Qady co Fraacaizad Ford and Lincolasiareury d2alars ¥or usa 
=n thair cwn Sedy shop repair Ceezations and for ro35212, 

11, FNC stocks Ford, Lincoln ana Harsury crash 

a=S3 for All med2ls Zor at lease the five most reccen: 
model vears ang it; maintained stock of eutemoetiva partes 
aS anv time axszed3 249,000 difzerans parts. 

12. Approximately 200,009 diffaranr automotiva 
PalSts are available Ehrough FC's National Parts Distribu- 
tion Cantes; approxinately 42,000 eiéferent parts ara 
available th=zough Pic's Naster Parts Distribution Center3; 
and aoproxinately 14,000 aitferent parts ara available 
threught its Clazsa a Depots, 

13. PHC dLatributas automotive parts throucsh three 
channels of distribution, selling all parts to franchised 
Gsalars and selling a limited number of largs voluze parts 
(3uca a3 basterias, Spark plugs ana filters) to indarendent 
distributors known as direct account warshouse distributors 
end national accounts, primarily oil and tires companies, as 
well ao to franchisad dealers, | 

3. FHC sells automotivs Parts to approximately 
6,300 franchised Gaalers, to approximately 1,000 diract 


account warehouse distributors and to approximateiy 40 


national accounts throughout the United States at prices 
and on terms published in the Fosd and FNC Master Price 
Lists and in the Policy and Procedure Manual. 

15. Tht tlaster Prices Lists chev eh 9tises ixsn 


29 tlia Jor ausomotiva pasts sold to franchised dealers, 


te 


varancuse Cistrivutors ang national accoun:; and show in par- 
ticular the Prices at which Parts are sold to franshlyed 
dsalers acting as retallers fron waich basa price; the 

Prices charged to franchised dealers acting in cther 
canacities ara cconauted. 


16. In ®ccordance with the terns and conditions 


dealers with Te3spect to their purchases and sales of parts: 
Stock order discount; 
Wholesale incentive allowance: 
Cc. Parts obsolescence Protection Program credit 
("Pop>”; Permits return of obsolescent Parts for ful) 
credit of up to 53 of purchases); and 
2. Surplus inventory reduction proqran credit 
("SIRP"; permits return os Surplus parts for Partial 
Credit of up to 35 Of purchases}. 


17. The Wholesale incentive allowance ig granted 


to franchisada dealers by PC in accordance with the terns 


and conditions Set forth in the Policy and Procedurs Manual 
with respect to parts resold by such Cealers, 

18. The wholesale incentive allowance Was initially 
established for crash parts effective Hovenber 1, 1968 at 
the behest of the Pederal Trade Commission. 

19. When the wholesale incentive allowance was 
initially established for crash Parts, it waz allowed for all 
F2sales of such Darts by franchiseq dealers except it was 
N3t allowed f5r Parts used in the franchised dealers’ o:m 
tapair and servic3 Operations or for Parez sold to another 


‘Finsadzed 2o4ler, 


20. In accordance with a letter notice of 
Jun2 23, 1971, sffoctive July 1, 1971, tna Statement of tho 
policy for the wholesale incentive allo:sance in eccordance 
with the terms and conditions set forth in the Policy and 
Procedure Manual was amended +o limit its allowance for 
resales by franchised dealers to those situations in which 
they ware selling to persons (other than franchised dealers) 
engaged in automotive service or repair wor. 

21. Ail discounts, allowances and credits with 
respect to sales by FHC of crash parts are credited or paid 
disectly to the franchised dealers to whom such parts are 
sold by Frc. 

22. FLM has purchased Crash parts at various simes 
from 1965 to date from various franchised dealers including 
the following: 

a. Central Lincoln-Mercury (“Central”) 

Brooklyn, New York 
(name changed to Atlas Lincoln-Mercury 
("Atlas") in July 1972) 


Thomas Motors, Inc. 
Yonkers, New York 


Parkview Lincoln-Mercury 
Yonkers, New York 


d. Pleasantvilie Ford 
Pleasantville, New York. 


23. From November 1, 1962 to June 30, 1971, any 
franchised dealer reselling crash parts to Fi would have 
been entitled to claim wholesale incentive allowance for 


any such resales, but effective July 1, 1971, with the 


amendment of the statement of the policy for thse wholesale 


incentive allowance limiting it to resales made by 
franchised dealers to Persons (other than franchised Caalers) 
2AJis;24 2% Aurometivs: service or Tepais work, a izancaised 


dealer was no longar entitled to claim the wholesale 


s2ntive allowance foe re34ala3 +5 yp ee 


- 


Cantesl and Atle, scatinusd = 


“URIWezalo incentive al sWanss fgs> - 


fUS sontinuad t5 9iva crsdita 25 wholasala 

incankics allcwansa ¢5 Cantrwi and Atlay 22F talas ts Fry 
until Hovembas 1, 1972, 

23. Gilacs “Cmencer 1, 1972 x5 sranchisad 21alar 
N23 reealvad Csedits fren Fic Zor waelesal: incentive alicw- 
ance for resales to Fist, 

27. FC did not recover any cortion Of the ersdiss 
23 vholasals incentive aliswance for Fesales to Fri by 


fentcal and Atlas fron euly 1, 1971 to ‘November 1, 1972, 
23. fNe maintaing 3 Master Parts Distribution 


Caatur ia Teterbers, lew Jersey, Zor tha Rabroselitan 


HW York area, 

29. For all sales Sy FMC 0? oral Fares it bills 
she franchised daalur Zor the purchase prise of the pacts 
and the daalor alone 43 liable to Fuc Sherazes and any 
zisx of non-paymea* by the ¢saler’s customer {5 berne 

eel me 
ssloly by the sins ¢ Z 

32. FLi's sales og Ford, Linceln ana Marcusy 
35a3a nares ave inczaased each year ic haa been {5 Suviness 
and iss gress salos a3 racorded ia iss Ecos of acsonn+ ar 
232 98 Les ¢iscar 72453 (ending Septemser 30%n) has n9n 


; 
7) 23 lowe: 


¢212 
1955 (six months) 

1935 

1967 

1968 

1969 f 

1979 629,746) 
L072 654,332 
1972 736,937 
1973 798,947 
31. This Court has jurisdiction over this action 


ance over the parties. 
B. PLAINTIFP'S CONTENTIONS. Plaintifeé contends: 
at tee 8 SOUTENTIONS 


1. That effective November 1, 1972, Atlas 
Lincoln-iNercury at the direction and/or reauest of the 
defendants discontinued Selling crash parts to FLM, and that 
prior thereto Atlas raised the price at which it would sell 


parts to FLM at the direction and/or request of the defendants. 


a, 2 ‘That effective June 4, 1973, Thomas Motors, 


Inc. at the direction and/or request of the defendants 
discontinued selling crash parts to FLM, and that prior 
thereto Thomas Motors, Inc. raised the price at which it 
would sell parts to FLM at the direction and/or request of 
the defendants. 

3. That the defendants under the guise of 
formulating a policy of so-called incentives, discounts 
and credits have deliberately undertaken to drive the 
plaintiff out of business and/or prevent the plaintifé‘ 
from providing a competitive after market in tha sals of 
ord crash parts, and that the defendants have undertaken 
8 Ak Tsaless ssh 31 


FL! to come into baing. 


tae delazadants undéor tha st 
23, Ciscounts aad cradits ar» 


Waish Ford crash Part: may ce 


9. That the defendant; undar the guisa of a sv3tem 
Of 39-call24 incentives, disco:nts end credits ara controlling 
the prices and/or customers to whom franchised Ford dsaler;3 
May sell Tord crash parts at times when tha franchissd Ford 
dealers nave completes tittle ana ownershiv of *he crash pasts. 

6. That the defendants have attonpted and con- 
spized te monosolice and contro. the after -: 
GTABh parts, and ¢n2 defendants have usad thei> cover az 
the manufacturar of these parts in their effort to control 
and monopoliza the sale of thase crash parts‘in the aftad 
ar2t> 

7. That the defendants have exercised such control, 
solicitation and $2haral overseeing of the distribution of 
Ford crash parts; in the after market, including the auditing 
Of the plaintife's beoks and recorcs on various occasions 
S30 that the plaintiff is an "incirect” purchaser of erash 


parts from the Gefsndants,. 


C. DSEFINDANTS' CONTENTICUS. Defendants contend 
tira et 


1. With *2apect to the sale of cra3h Perts by 
PC to franchisad dealars, neither ric ner ford has placed 
OF AStemptad to slac:2 eny restriction or control on 
Stanchised dealers a3 to the territory in which they may 


% 


F391) erash wares, chs surehasers to when hav may resell 


Fe rcoa 


"PO QNEChAS? Crash parts fren rare’ 
any terres and at any 
prices, terms, method and polirey 

cistribution of automotive parts are @2tabl ished 
On A uniform basis nationally. 

4. The Ford anda Fre flaster Prics Lis 
Policy and Procedure Manual provide a funetionel eticing 
System for automotive Parts based upon the function per- 
formed by the buye. in the distribution of “he Darticular 
parts. 

3. The functional levels of distribution for 
#1l automotive Parts under the Ford and FMC ‘pricing systen 


are accurately presented diagramatically as 


Distrib- Direct Account National Accounts 
utore Warehouse “~- Cil and Tire 
Level Distributors Companies 


Franchised Dealers Jobber- 
Acting as Wholesalers 
Jobber-Wholesalers 2 


Dealer [Franchised Service | Mass 
Level Dealers Acting Stations; Nerchan- 
a5 Pekailers Franchised] |disers 
& Indepen- 
dent Ga- 
rages 


Consumer 
Level CONSUMER Ss | 
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6. The wholesale incentiva allowance is granted 
to franchised dealars by FMC in accordance with the terns 
and conditions set forth in the Policy and Procedure “Manual 
vith raspect to parts rasold by such dealers to bedy shops, 
Servi tations end independent garages in connection with 
waica rasales the dealers act a3 jopbber-wholesalers rather 
than as ratailers. 

7. The wholesale incentive allowance was initially 
established for crash parts effective November 1, 1963 at 
the behest of the Federal Trade Commission to assist in- 
Gepandcent body sions, garaces and service stations in pur- 
chasing such parts at prices comparable to these paid by 
franchised dealers for such parts when used in the franchised 
dealers’ own body shops. 

8. When the wholesale incentive allowance was 
initially established for crasa parts, it was allowed in 
accordance with the terms and conditions set forth in the 
Policy and Procedure Manual for all resales of such parts 
by franchised duaiaxs except, in keeping w‘th its theory 
anc objective as conceived by the Federal Trade Commission, 
it was not allowed for parts used in the franchised dealer's 
own repair and service operations or for parts sold to 
another franchised dealer. 

9. Franchised dealers individually decide the 
prices at which they resell and the terms on which thay 
resell crash parts to their customers and they may or may 
not elect to reflect in whole or in part in their prices 
and terms of sale any discount, allowance or credit they 
receive from FHC with respect to their purchases and sales 


SEAgh SASks: 
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19. ‘yhether a franchised dealer reflects in its 
ices oc in its terns of Sala any portion of any discount, 
tllowins2: or crrdit received by it from F:: do2s not affect 
t int by th: franchised Gealer of an eh discount, 
allowance or eradit. 

ll. Neither Ford nor Fic controls the election 
by franchised dealers as to whether or not the prices at 
which tha: resell and the terms on which they reseil crash oe 
parts se2flact any discount, allowance or credit received by 
such franchised dealers from PMC. 

12. Although FL Claims that Atias effective 
November 1, 1372 discontinued Selling crash sarts to fiat, 
neither Ford nor ruc participated in eny such decision of 
Atlas and FMC expr ly informed Atlas at the time that 
Atlas was free to continue selling crash parts to FILM if 
Atlas chose to do so. 

13. Although FLM claims that Thomas Motors, Inc. 
effective June 4, 1973 Giscontinued selling crash Parts to 
FLM, neither Ford nor FMC participated in any such decision 
of Thomas Motors, Inc. 

14. Although FL Claims that the franchised dealers 
from which it has brought crash parts have from time to tine 
changed the terms and prices upon which such sales were mada, 
neither Ford nor Fxuc participated in any such Gecisions by 
franchised dealers to change the terms and prices at which 
Such parts were sold by the franchised dealers. 

25. Desrite the amandment of the statement of the 
policy rayulating the wholesale incentive allowance effective 
July 1, 1371, Fre continued to give cradits foz wholesale 


SING. °2 iisussces to Czatsal and Atlas sor sales to FLA 
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UAlil Novemaer 1, 1972 because the Tesponsible personnel of 
uC did not raalize until ostoser 1972 that Central and 
Atlas were continuing to claim credits for wholesale in- 
ceative allowance for res .23 for which Central and Atlas 
were not entitled to clai such credits. 

16. ‘hen the error in giving credits for whole- 
Sale incentive allowance for resales to FLit was discovered 
by responsible versonnel of FNC the granting of stch credits 
was promptly terminated. 

17. Although the credits for wholesale incentive 
allowance for resales to FLY by Central and Atlas fren 
July 1, 1971 to November 1, 1972 had been impreparly given, 

HC did not recover any portion of the credits for that 
period from Central and Atlas due to the fact that PMC had 
failed to act earlier to stop this improper claiming of the 
wholesale incentive allowance. 

18. Although Ford personnel prior to November 1, 
1970 examined FLM's records, the purpose of such examina- 
tions was to verify the accuracy of the Clains for credits 
for wholesale incentive allowance submitted by Central to 
FMC and the. nature of the relationship between Central and 
PLM. 

19. Customers of a franchised dealer are permitted 
by FMC to pick up parts which the customers are purchasing 
from the franchised dealer Girectly from the Teterboro Master 
Parts Distribution Center if thay have obtained written 
authority to do so from the franchised dealer from whem the 
parts are being purchased; however, FMC bills the franchised 
Gealar for anv parts thus delivered to the dealer's cusztomar 


and the dealer in turn obtains payment from its customer. 


20. At all times Since 1955 Frt has b2en able to 
Suy crash arts from franchised Ford and Lincoln-‘ercury 


@x2lers and at as time has is been prevented by defendants 


fren purchasing such Parts as it wished eo ouy. 


21. MNaither Ford nor Fic has taken any action 
eo any time for the purpose of injuring Fit! nor have they 
committed any acts waich have injured FIM. 
22. It would WOrkK an enormous hardshio upon Tord 
@isrupt their Telationshivs with the asproxi- 
mately 6,890 franchised Ford and Lincoln-Mercury dealers, 
Were the changes demanded by PLM in the nationwide distri- 


bution systam for crash parts ordered to be made. 


Defendants’ Legal Contentions 


23. Ford and FHC are entitled to letermine the 
means by which they will sell Ford, Lincoln and Mercury 
autcnoti: 2 crash parts and it is expressly sanctioned by 
Section 2(a) of the Robinson-P; tman Act and judicial deci- 
sions for FUC to limit its sales of such parts to franchised 
Ford and Lincoln-Mercury dealers, 

24. A claim for reliet under Section 2(a) of the 
Robinson-Patman Act may be maintained by a plaintise only 
against a defendant from whom plaintiff has actually pur- 
chased a Commodity: since PLM has never purchased crash 
parts from the Gefendants, its complaint fails to state a - 
claim upon which relief can he granted. 

25. Under the so*called indirect Purchaser doctrine 
a plaintiff may sue a defendant which sells commodities to 
it through an intermediary only if plaintics can demonstrate 
that it has dealt dizectly with defendant in purchasing the 
SOAMOCLSL23 of saat deZendant controls th? prices, selling 


Policies and selection of customers of the intermadiary. 


Stan ae d23counss, tlloweaces and er2dits 


Nileted by Si ty BCrisad dealer; 


eontacses ky dofarcants - 


estencants have 


at any cia A NAV OMersised no CCntrol over ths 


F39S5A, SO 3taka a clain upen which relioz can da 


23, Any CifZorances in &ha resale prices at weich 
ford, Llasola anu Mercury erash PASt3 are sold by FC ars 
Fe2sonably caleulasad to 12338n compstition ner 
£9 ¢r23aca a monocely nor toad 25 njuss, Geatroy os 
vent cometition and, accordingly, Pr's complaint £2415 
Stace a clata ca which Yaltaz can da granted, 

23. ‘S2fendanta nave nok entered inzo Any contract, 
somslnation or conspiracy ia rosatraint Of trade or ccanerce 
da Tord, “incoln an ‘Mercury craan parts, 

welancaats hava not tunlawiully mOnotolised, 
“9233 to tenavelise or ecstodaud or Coaspirezd to menage 


bore 


P2ss ol the trace os Sormesc2 in ford, nicestn 


+3 Sndants have Noe 


2nY gases of 


capital cr the whole or any part of the assets of any other 
corporation where, in the line of commerce consistine of the 
distribution of Ford, Lincoln and Mercury crash parts, the 
2tfact of such acquisition mignt have been suostantially to 
essen competition or to tend to create an unlawful monoooly. 

32. The acts of defendants complained of by 
plaintif£ do not violate the antitrust laws of *n2 United 
Statas and defendants are not liable to plaintiff. 

33. A voluntary middleman sush as FLM in a dis- 
trioution system for a commodity has no vested rignt to 


the protection of the particular role which the middleman 


ha3 sought to play in distributing the commodity. 


34. PLM has established no basis in equity for 
any injunctive relief against either Ford or FHC. 
35. Judgment should be entered in favor of 
defendarts on the merits and dismissing the comolaint 
2eeene 
The foregoing statement of stipulated facts, 
plaintiff's contentions and defendants’ contentions is 
submitted by counsel for the Court's consideration. 
JULIEN & SCHLESINGER, ?.C. SULLIVAN & CROMWELL 


s 


/s} David Jareslawiez nD 
Attorneys for plaintit?, “Attorneys for defendants, 
2 Lafayette Street, 48 Wall Street, 
New York, N.Y: 10007 New York, New York 10005. 
(212) 952-8100 


Dated: 


September 29, 1974 
tilaw York, New York 


CIVIL ASTION NO. 13 Civ. 713 (7PG) 


NITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF 
NEW YORK 


SEE 


~ 


PUA COLLISION CATS, INC 


ie 


Plagnti rt, 


-against- 


FORD MOTOR COMLPATY and FORD 
PARTING. CUPPORNTION , 
Defendants. 


DIAL PRR TALAs ORD 


re 


SULLIVAN & CROMWELL 
40 WALL STREET. NCW YORK, N.Y. 10005 
(212) 932.6100 


ATTORNEYS FOR 


Mefenlants 


§2 PLAINTIFF’S PRELIMINARY INJUNCTION 
MOTIONS 


Plaintiff's Notice of Motion for Preliminary Injunction, 
May 14, 1973 


i 
[UNITED STATES DISTRICT COURT 
HSOUIHERN DISTRICT OF NEW YORK 


oo COLLISION PARTS, INC., 73 Civ. 715 (TPG) 


| Plaintiff 
saaebeahe NOTICE OF NOTION 


| FORD MOTOR COMPANY and 
| FORD MARKETING CORPORATION, 
Defendants , 


eee 


Sirs: > 


PLEASE TAKE NOTICE that upon the annexed affidavit of 

| STEPHEN McKEE, Secretary-Treasurer of plaintiff, sworn to 
May 12th, 1973, anc upon all of thcpleadings and proceedings 
had herein, the undersigned will move this Court at a Motion 
Part hereof, at the United States Courtihcuse, Foley Square, 
New York, N.Y., on May 24th, 1973 at 10:00 A.M. er as soon 
as counsel can be heard, for a preliminary injunction 
restraining defendants from the continuins, during the 
pendency of this action, the acts referred to in paragraph 5 


of said affidavit. 
Yours, s%¢. 


pr Al)2r.. of A Dho«. 


Le "Wise ced: i rete 
pedals fer OF ite. 
250 West S7th Street 
New York, New York 10019 


Dated: New York, New York 
May l4th, 1975 


ee Hane § ink wins 


CIrcle 6 - 3880 


TO: 

ROBERT ne CRATE, ESQ. 
SULLIVAN & ; CROMVELL, beQ. 
Attorneys for defendants, 
48 Wall Street 

New York, New York 10005 


a NNT eS ce es ae oe 


Affidavit of Stephen McKee, Sworn to May 12, 1973 


GREER SS 

SOUTEL 

Aree Sen - 73 Civ. 715 (rPG) 
Bi CG eae Passe Se AVPIDAVTY IN SUPPONT 
ies Sumereiy eee ee OF MOTION FOR 

aie ills aif PRELIMINARY INJUNCTION 


rORrD 


4 


State of New York 
County of Rocklaad 


Stephen McKee, being duly sworn, deposes and says: 
l. He resides at 15 Underwood Road, Monsey, Vew York, 10952 
and is the Secretary-Treasurer and Chairman of the Board of 
Directors of the plaintiff in the above-entitled action. 


2. This is an action under Sections 4 and 16 of the Clayton 
Act to recover damazes and for injunctive relief due to 
defendants’ violations of the Anti-Trust laws; 


3. Defendants are continuing the practices discriminatory 
to plaintiff, as noted in paragraph 17 and elsewhere in 
plaintiff's complaint; because plaintiff must pay 26.0 per 
cent over the price available to "Ford" dealers and others 
favoredc by "Ford," plaintiff, commencing with the latter 
part of 1972, is incurring such extra costs in excess of 
$10,000 per month, the major portion of its gross Brean 
een celeted from its business, due to said 

tion, and it has been foreed to obtain temporary, 
tside financing to remain in business, which 


rate hos b 
discrimina 
limited outsi 
financinz, at best, will not be sufficient to enadle 
plaintiff to stay in business until the culmination of this 
case. 


4. Unless defendants are enjoingd and restrained during 
the pendency of this action from the commission of the acts 
as above set forth, the plaintiff will suffer great and 
irreparable damage. 


s 


Sworn to hefore me this 
{vv day of May, 


GAVID & wacer 
NOTAty 3 t wassrr 


Vik Shoe crs 


Plaintiff's Memorandum of Law in Support of Motion 
for Preliminary Injunction, August 24, 1973 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., : 

Plaintif? 73 Cive 713 (TPG) 
~against— 

FORD MOTOR COMPANY and 

FORD MARKETING CORPORATION, 


Defendants 


or cnn ene 


MEMORANDUM OF LAW 
IN SUPPORT OF MOTION 
FOR A PRELIMINARY INJUNCTION 


David L. Wasser, Esq. 
Counsel for Plaintiff 
Office & P.O.Address 
250 West S7th Street 
New York, N.Y.10019 
212 CI 65-3880 

ccs 

Rebert MacCrate,Esq., 

Sullivan & CromwelI, Esqs., :insel for Defendants 

48 Wall Street 

New York, N.Y.10005 


UNITED STATES DISTRICT 
SOUTHERN DISTRICT OF NEW 


73 Civ. 713 (TPG) 
FLM COLLISION PARTS, INC. 
Plaintifé MEMORANDUM OF LAW IN 
- against- PRELIMINARY INJUNCTION 
FORD MOTOR COMPANY and ae : 
FORD MARKETING CORPORATION, 


_ Defendants 


HON. THOMAS P. GRIESA: 


The following memorandum of Law is submitted by the under- 


signed counsel, David L. Wasser, Esq., on behalf of plaintiff's 


motion for a Preliminary Injunction, 


1. Right of Plaintiff for Injunctive Relief: 


",.. any person, firm, corporation or association shall be 
entitled to sue for and have injunctive relief, in any court 
of the United States having jurisdiction over the parties, 
against threatened loss or damage by a violation of the anti- 
trust laws..." - Clayton Act, Sect. 16, 38 Stat. 737 (1914), 


15 U.S.C., Sect. 26 (1970). 


2. Probable Success In Action: 
The threatened loss and ultimate recovery by plaintiff 


are \ndicated in the plaintiff's affidavits submitted in this 


Px, te 


matter, which may be Proven further by submissions or 
hearings; the violation of the anti-trust laws by the 
defendants as evidenced by their actions in dealing with 
each other, other customers and with Plaintiff, and are 
further indicated by the interest Gisplayed by the Federal 

e 
Trade Commission in this case, said governmental department 
having begun an extensive investigation of the defendants' 


violations, including the sending of investigators to inter- 


view plaintiff and others in this matter; a judgment, if 


entered as a result of the government's case, will be prima- 


facie evidence in private cases such as this one - Emich Motors 


Corp. V. General Motors Corp., 340 U.5 558 (1951). 


a Injunctive Relief Not to be Delayed By Proof of Damaaes: 


Despite the substantial provable losses incurred and 
to be incurred by plaintiff due to defendants’ interference 
with plaintif£'s obtaining of Ford crash parts. and defendants’ 
price discrimination against plaintiff and interference with 
Plaintiff's Continuing as a Wholesale supplier of Ford crash 
parts despite plaintiff's function as such a wholesaler since 
plaintiff's formation in 1965, injunctive relief is obtainable 
even before loxses are ineuered, 1 Zenith Radio Corp. V. 
Hazeltine Research, Inc., 395 u.s. 130 (1969), the court 
Said, in recard to injunctive 


ey 


characteristically available even though the plaintiff 
has not vet suffered actual injury..he need only demon- 
strate a significantthreat of injury from an impending 
violation of the anti-tcust laws or from a contemporarv 


violation likely to continue or recur." 


4. Defendants' Actions, Against Which Injunctive Relief 
is Sought, are Violations of the Sherman Act (15 U.8.C. 
Sections 1 and 2), and of the Clayton Act (15 U.S.C. 


Sections 13 (a), 13(f), 14, 18, 26 and other anti- 


trust sections: 

In their conspiracy with each other and with Ford 
dealers in price discrimination, in limiting the availabil- 
ity of supplies to the public, in acquiring of control of 
the capital stock control of customers, in preferential 
treatment of some customers over others, in the direction 
of dealers and customers operations after the purchase 
of Ford crash parts, in their unfair practices, defendants, 
to the immediate and substantial harm to plaintiff, have 
created an unfair and monopolistic condition in a very sub- 


stantial part of the automotive industry: 


(a) Ford's Supply Facilities Must be Shared: 


If only one facility is available for a11 competitors, 


resource mvst be shared. 


age 


-U.S. V. Terminal Railroad Assn. of St. 


Louis, 244 U.S. 383 (1912), 
-Ganco, Inc. V. Providence Fruit & Produce 


Building, Inc., 194 F 2d 484 (lst Cir. 1952), 344 U.S. 817 
(1952). 

Plaintiff perfec ms a needed and valuable wholesale 
and technological function in the supply and distribution 
of Ford crash parts, similar, though smaller than defendant 
Ford Marketing Corporation and similar, though larger, than 
most Ford dealers, many owned by defendant Ford Motor Co., 
and the public's interests are harmed by discrimination 
against plaintiff in price and supply of these parts; these 
parts «t proper wholesale prices may only be obtained from 


defendants, which control over 25 per cent of the entire 


automotive industry of the nation. 


Sec. 2(a) and 2(b) of the Robinson Patman Act also 
makes it unlawful to discriminate in price between different 
purchasers of commodities of like grade and quality...“where 
the effect of such discrimination may be substantially to 
lessen competition or tend to create a monopoly.".. 

“Elgin Corp. V. Atlas Building Prod., 251 
F 24 7 (10th Cir. 1958), 357 U.S. 

~Sano Petroleum Corp. V. American Oil Co., 
187 F. Supp. 345 (E.D. N.Y. 1960). 
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~Secatore's Inc. V. Esso Standard Oil Co., 
171 5 Supp. 665 (D. Mass. 1959). 
-Utah Pie Co. V. Continental Baking Co., 
386 U.S. 685 (1967). 
(b) Defendants' Franchise Operation Should Not Be 


Used _to Destroy Valid Wholesale Sunol of Ford Crash 
nt nce sate supoly of Ford Crash 


Parts to the Public: 


The Ford dealers ,franchised basically for the sale 
of and serving of new autos, are, generally unable to 
supply wholesale crash parts to ody shops as efficiently 
and promptly as plaintiff; the same day supply to body 
shops by plaintiff is a factor of the healthy competition 
intended by the anti-trust laws. Even if power is lawfully 
possescsxd in one market (not admitted here, due to other 
abuses and vertical integration), it may not legally be 
used to destroy or hinder competition in another market. 

U.S. V. Griffith, 334 U.S. 100 (1948). 
-U.S. V. New York Great A.&P. Tea Co., 
173 F 2d 79 (7th Cir. 1949). 

(c) Defendants Vertical Intearation Has Created a 
Monopoly to the Detriiment of Plaintiff and the Public. 

Defendant Ford Motor Company's acquisition of the 


control of ownership of dealers, said defendant's 


instructions to said dealers not to sell to plaintiff or to 
sell to plaintiff without the "incentive credits" previously 
granted to plaintiff, which credits are essential for 
plaintiff's wholesale operation, has lessened competition 
and created a monopolistic condition; this condition has been 
intensified by said defendant's control of def2ndant Ford 
Marketing Corn., which discriminates against plaintiff. 

: -Clayton Act, Sect. 7, as amended in 1950 
(15 U.S.C. Sect. 18), reads: 
“",.. No corporation in commerce shall acquire, directly 
or indirectly, the whole or any part of the stock or share 
capital and no corporation subject to the jurisdiction of 
the Federal Trade Commission shall acquire the whole or any 


part of the assets of another corporation engaged also in 


commerce, where in any line of commerce in any section of the 


country, the effect of such acquisition may be substantially 


to lessen competition, or te tend to create a monopoly.” 
-U.S. V. Continental Can Co., 378 U.S. 441 

(1964). Brown ShoeCu. V. U.S., 370 U.S. 294 (1962), 
Swayne Co. V. Sunkist Growers, Inc., 369 F2¢ 449 (9th Cir. 
1966), 387 U.S. 932 (1967). 
Ford Motor Co. V. U.S., 405 U.S. $62 (1972). 

(4) Discounts Are Discriminatory Unless Given to All 
Purchasers of Like Quantity, Etc. 


abs 


The discounts given to plaintiff are approximately 26 
pez cent less than those given to purchasers of substantially 
less quantity. 
- FTC V. Morton Salt Co., 334 U.S. 37 (1948) 
Mueller Company, FTC DKT. 7514, 60 FTC 120 
(1962). 
(e) Violations Need Not Be By Express Agreement. 
It is sufficient that a concert of action is contemplated 
and that defendants conform to the arrangement, as in the 
entire "Ford" set-up. 


-U.S. V. Paramount Pictures 334 U.S. 131 (1948). 


(£) Ford's Competitive Products Must Be Readilv Available 
to others. 

“U.S. V. Arnold, Schwinn & Co., 388 U.S. 
365,-376 (1967) 

“Exclusion of traders from the market by means of combina- 
tion or conspiracy is ... inconsistent with the free-market 
principles embodied in the Sherman Act." 

“U.S. V. General Motors Corp., 384 U.S. 127, 


146 (1966). 


Defendants' Restriction of Credits and Supplies to 


r Defendents' Dealers is Illecal: 


A seller may advise his customers with respect to any 
competitive activity, but may not coerce them to conform 
to his advice. 
~ Albrect V. Herald Co., 390 U.S. 145 (1968). 
Atlantic Ref. Co. V. FIC, 381 U.S. 357 (1965) . 
U.S. V. Parke, Davis & Co. 362 U.S. 29, 44(1960). 
FTC V. Texaco., Inc. 393 U.S. 223 (1968). 
U.S. V. Univis Lens Co., 316 U.S. 241 (1942). 
The Supreme Court has held that "Once a manufacturer 
has parted with title and cisk, he has parted with dominion 
over the product, and his effort thereafter to restrict 
territory or persons to whom the product may be transferrec - 
whether by explicit agreement or by silent combination or 
understanding with his vendee - is a per se violation of Section 


1 of the Sherman Act." 


- U.S. V. Arnold, Schwinn & Co., 388 U.S. 382 (1967) . 


(h) Defendants’ Economic Power Must Be Used Ecuitably: 
The Supreme Court has ruled against the exercise of 
substantial economic power at the manufacturing level to 
regiment competition at the dealer level. 
- Simpson V. Union Oil Co. 377 U.S. 13 (1964) 
Atlantic Ref. Co. V. PTC, 381 U.S. 357 (1969) 


Columbia Artists Management, Inc. V. U.S... 


381 U.S. 348 (1965). -8- 


-Poller V. Columbia Broadcasting Systen, 
368 U.S. 464 (1962). 

Kiefer Stewart Co. V. Joseph E. Seagram & 
Sons, Inc., 340 U.S. 211 (1951) 

U.S. V. Timken Roller Bearing Co., 83 F. 
Supp. 284, 311 (N.D. Ohio 1949), 341 U.S. §93 (1951) 
‘ Schine Chain Theatres, Inc. V. U.S., 334 


U.S. 110 (1948) 


U.S. Yellow Cab Co., 332 U.S.218 (1947) 


Concluding Note: 
The injunction herein prayeé for should be granted 


and the public interest maintained. A company's officers, 


agents and subsidiaries may not seek by internal concert 


of action to monopolize either ths commerce of customers 
(Albrecht V. Herald Co., 390 U.S. 145 (1968); U.S. V. 
Yellow Cab Co., 332 U.S. 218 (1947), or that of competitors 
(Schine Chain Theatres, Inc. V. U.S. 334 U.S. 110 (1948); 
White Sear Theatre Corp. V. State Theatre Corp.. 129 F 2d 
600 (8th Cir. 1942). 

As was stated by the Court in Ford Motor Co. V. U.s., 
405 U.S. 570 (1972): 

“phe primary vice of a vertical merger or other arrange- 
ment tying a customer to a supplier is that, by foreclosing 


pee 


ee 


the competitors of either party 


from a segment of the 


market otherwise open to them, the arrangement may act 


as a “clog on competition..." 


Dated: New York, New York 
August 23, 1973 


Copy to: 
ROBERT MAC CRATE, ESQ. 


SULLIVAN & CROMWELL, ESQS. 


Attorneys for Defendants 
48 Wall Street 


New York. N.Y. 10005 


Respectfully submitted, 


Ward F 


DAVID L. WASSER, ESQ. 
Attorney for FlaintifZ, 
250 West 57th Street 
New York, New York 10019 


i /taveS 


STATE OF NEW YORK )... 
COUNTY OF NEW YORK 


Affidavit of Service By Mail 


David L. Wasser, being duly sworn, deposes and says, 
that deponent is not a party to this action, is counsel 
for plaintiff, is over 18 years of age and has an office 
at 250 West 57th Street, New York, N.Y.10019, and 

That on the 24tli day of August,1975, deponent served 
the within Memorandum of Law and attached papers in this 
action upon Robert MacCrate, Esq.,, of Sullivan and Cromwell, 
Esqs.,, 48 Wall Street, New York, N-Y.IF0005, counsel for 
defendants in this action, at 48 Wall Street. New York, N.Y. 
10005, the address designated by said attorney for that 
purpose, by depositing a true copy of same enclosed in a 
postpaid, properly addressed wrapper, in an official 
depositary under the exclusive care and custody of the 
United States post office department within the State of 
New York. 


Sworn to before me this Cy Yj | : 
24th day of August ,1973 Nrtid OLA MEX, 


faa ly 


MATHAN M&MITZER 
Motery Public, State of New York 
Mo. 31-8583150 
Quathed m New York County af 
Conwmswon Expres March 30, 19.2.0 


Defendant's Affidavits in Opposition to 
Preliminary Injunction 


94a 


‘ 


* ? " 
UNITED STATTS DISTRICT coun? 


SOUTHENN DISTRICT OF NEW YORK 


‘ e% 


tenet 
PIA COLMTSION PARTS, Dic, P 


Plaintirr, 
v. 73 Civ, 713 (Tra) 


FORD KOTOR COMPANY end 
PORD MARIZTING CORPORATION, APPIDAVIT 


Defendarts, 


STATE OF MICHIGAN 
COUNTY OF WAYNE 


. J. ROWLANDS, teing duly sworn, says: ' & 

1. I em the General Sales Menager, Ford Parts Division, 
of Ford Marketing Corporation ("ruc"), having held that pocition 
since August 1, 1065, In this position I have becx culis fomt- 
liar with the policy and Seneral conduct by Tord tetor Coupany 
("Ferd") and Mic of the sale and dictribution ov crash swt: 
for Ford, Lincoln ind Mercury motor cars, This affidavit is 
submitted in opvosition to the plaintif?’s motion fer a poclimin: ry 
injunction, 

2. FHC was incorporated on July. 1, 1973 20 a wholly- 
owned subsidiary of Ford to inercase Ford's sales efrectivenucs, 1 
coordinate the marketing, advertising, salee promotion and deaier 
development activities of the Perd, Lincoln-Mercury and Autolite- 
Ford Parts Divisions, the iatter inclucing the sale ef crash 
parts, 


3, Since th: form tion of THC in 1°70 all exaoh pit. 
e714 by Ford heve been nold to TiC witeh An tuen solls all rush 
parts to Pouwhiscd Pord and Lincoln-lercury @ealevs, Testor to 
the forention of MIC 311 crash parts cold by Ford were cold ty 
4t directly to fronchised Ford and Lincoln-Mercury dealers, 

4%, Neither Ford nor FC has at any time civen any 
tnrtpuctions or attonnted to exercise any coutrel as to the 
territory within which the franchised Ford or T.incoln-i-escury 
dealers way scll ezach parts, the customers to whon such dealcs: 
say ec11 crash parts or the price at witich crach parts ore sold 
by such dealers, Each franchisee dealer determines where, to 
whon and at wnat price it will sell crash parte without ony 
limitation by Pord or by FC, 


~ 


5, The price at which “io sells crash varte to 
spanchiecd dealers dcpende in part on whether the parte are uscd 
by the devies for its own ropais speration:r or sre sold to othuec, 
the dealer acting 8 4 wholesaler, On sales of crash piste by’ 
SIC to franchised dealers, PIC cllows dealers to claim a dircouat 
of apnroximately 25 percent frem th2 Fic succerted List pricc 
with resp. % to parts resold by the franchirud Gtolers to cuctousts 
eneaced in automotive service or repair operations, This «ice 
vount is known a3 a “swholcccls dnenntive”. 

G. The wholestle inccsatiy: glin watch tovessc tu? 


discounts on the sales t* franchised doolevs was institut « cy 


vord on liovember 1, 1668 at the behert o tix Sesoral Trade 


Comission, Under the pian as institutsd in 1960 a jobber 

of crach parts was an "elicitie customer" and franchised cealers 
selling to jobbers were thus entitled to claim a discount fro. 
Fic for erash parts resold by them to jotbers, On July 1, 1.72, 
Fic redefined its criteria for an “eligible customer" which had 
the effect of excluding from sales, for which franchised dealers 


Be 
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could claim a dissoun’, sale: to sovbers Wie wee net in thea- 
eelves oncaged in automotive gorvice or repair, 

7, Deraite the cicnze 44) Mdey tn Iviy 1°71 vith 
respect to the elicibt) ity of soles to jobbers for wholenale 
ineentive discovnts, due to an overeisht on the port of MC, 


certain Ford dealers sclliag erach parte t° FL: continucd to 


elats: end receive fron Fic tholesal? inventive: discounts with 


reepest to rales to the plaintiff urtil Novense? 1°72. 

8, In eccordance with tre policy of the wholcrale 
fneentive plan, no wholes=le ineert ive discount hos been cranted 
to any franchised dealers on rslee *o the plointiff in this 
ection since November 1°72, 
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Subscribed and siorn to 
before we thic_j as 
Gay (f Septecler, Lora. spade 
Notary Public viscose inty, Michiean 
meee 8 Qubierd County, cugaa 
Camm.s.0% Expices October 18, 1975 


UNITED STATIS (MSTRICT COU! 
SOUTHIRN DICTRICT OF NEW YORK 


FLM COLLISION PARTS, INC. 


Plentiff, 


* 
. 


eagainste ¢ 73 Cty. 73 (T7G) 


FORD MOTOR COMPANY AND TORD MARMETIOG : APTIOAVIT 


CORPORATION, 


Defencaste. 
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STATE OF NEW YORK 


} 
t ea: 
) 


County of W outchester 
WALTIR ZIVESON, doins culy sworn, cays: 


1. Lam tie precont opecator cf Thorm:.c Motors, Inc. (Thomac"} 


poe Sere) 


201 South Sreacwey, Yor!: wow Tort, 2 fears ies 


eee 


Thave b3en the operster of Thomas cinco htsy 29, 1973 an 


have been in charg of oll of Thomas I amt Gly familias :.- 


tho relationship tatwoen Thorice ind the picinticy ia tata 


pais 3 Getion since 


Moy 29,1973. Tats affidavit ic subcaitties in onc ccition to tee nt: att! 


ny 


motion fer o preliminary inju-ction. 


& Upon ascemin- cont> pai 1 ioe ately Se7a 


to review its tusizcses practices and eves: 


Se mes 83 prose 


parts to TiLid Collicion Paris, Inc. (TL, 


- ee boom 


At that timo Thoms was collins pozts toT Ll s+ 59 ov 


cost, and owed Tasman apprezimately $29,C29.C9. f fott tist Them::' 


margin of profit on its cales to TL was too tev and PLLi's Outctancias 
Cebt to Thomas wis too lacce for fature sclos on these terms to bo a 


couad businces practice for Thomas. 
3, On’Junc 4, 1973 I instrneted my parts manager to stop 
eclling parts to FLM, The decision to stop selling parts to FLM was 


entirely my own and was ma@colcly because I fclt it would ee the 
financial condition of Thomas. : 


4 calloi Mr, David Costa, Dealer Dovclopment Branch 


Monagor for Ford Motor Company ond a meraboz cf the board of 


elroctoze of Ti.oraas, ca June 4, 1973 to latvrm him of my docis.on to 


otep sclling parts toF LM. Ihad not discucocd ports cales to FL 


with Mr. Costs ov anyon clso from Ford Motez Cormpaay or Tord 


Markotin: Corsoratioa prior to my Ceciotea to ctop cclling parts to 
oe . I Y A et 


PLM, Icidrotecall Mz. Cost to sco’ his eppzovel or even his comments, 


but only a0 2 cousteay to injozm him of my excision, 


5. At the time of my decision to stop eclling parts toFLM I 


was not aware that this cction by PLi4 against Ford Motor Compaay anc 


Ford Marizcting Correrntion was poucing, 


Sworn oad mbrteribed to 
before m2 Grin 13th Cry of 


Septomter, 1973. 
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UNITED STATVS DISTRICT COURT 
SOUTHAM DIGIC? GF NEW YORK 


Plaintiff, 


73 Civ. Tha (TPG) 
SPIDAVIT 
ey es °F OR ce “Th Ty and Serena icin ees 


FORD MAR RTING Co.PORAPION, 


Defendants 


S 


STATS OF MICTISAN 
S 
COUNTY OF WAYNE 


ROBERT W, THOMPSON, being duly sworn, says: 

1. I am the Field Services Manager, Ford Parts Division 
of Ford Marketing Corporation ("FC") having held that position 
since December 4, 1972, Since February 2, 1967 I have teen 
fully familfar with the policy and general conduct by Ford and 
Wie of the sale and distribution of crash parts for rord, Lincoln 
ond Mercury motor cars, This affidavit 13 submitted in opposition 
to the plaintiffs m zion for a preliminary infunction, 

2, In the operation of its business, Yord distribut °’s 
crash parts through FMC to approximately 6000 franchised Ford 
dealers throurhout the United States, .The method aud policy 
of distribution of crash parts to said franchised dealers are 


established on a uniform bocis nationally. 
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Subserioed and cworn hai 
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SO 46% WAS 


Defendants’ Memorandum in Opposition to Plaintiff's 
Moiion for Preliminary Injunction, September 17, 1973 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 


Plaintiff, 


-against- : 73 Civ. 713 (TPG) 


FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, 


Defendants. 


DEFENDANTS' MEMORANDUM It OPPOSITION TO 
PLAINTIFF'S MOTION FOR A PRELIMINARY INJUNCTION 
eerie nee ae ee tee SIRNAME LNGUNCTLON — 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, I7!C., 


Plaintiff, 
73 Civ. 713 (TPG) 
-against- 


FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, 


Defendants. 


DEFENDANTS* MEMORANDUM IN 
OPPOSITION TO PLAINTIFF'S 
MOTION FOR A PRELIMINARY 
INJUNCTION 
Defendants Ford Motor Company ("Ford") and Ford 
Marketing Corporation ("FMC")* submit this memorandum in 
opposition to plaintiff's motion for a preliminary injunc- 
tion. Plaintiff's motion should be denied because: 
1. The motion is vague and conclusory and no- 
where identifies any Specific acts of Ford or of FMC which 


should be enjoined as both the Clayton Act and Fed. R. Civ. 


P. 65(d) require. 


* Both defendants are herein sometimes collectively referred 
to as "Ford". 


2. Plaintiff makes no showing either as to its 
probability of success on the merits or as to any irre- 
parable injury it will sustain sufficient to warrant the 
extraordinary relief of a preliminary injunction. 

3. Plaintiff's procrastination in making the 
present motion completely belies its claim that relief 


pendente lite is necessary or appropriate. 


FACTUAL BACKGROUND AND PRIOR PROCEEDINGS 


This is a civil action for damages and injunctive 


relief for alleged violations of the antitrust laws. 
Plaintiff FLM Collision Parts, Inc. ("FLM") is 
a middleman- jobber of Ford and Lincoin-mercury “crasi 
parts". Defendant Ford manufactures* those parts and 
sells them to defendant FMC, a wholly owned subsidiary 
of Ford. FMC sells crash parts only to franchised Ford 
dealers who are free to sell them at any price to any 
customer. The price which FMC charges the Ford dealers 
for crash parts depends, in part, on whether the parts 
are used by the Ford dealer for its own repair operations 


Or sold to others when the Ford dealer acts as a “wholesaler” 


* In some cases Ford purchases crash parts from indepen- 
dent manufacturers. When it does so it furnishes the 
dies used to the manufacturer of the parts and the parts 
are produced for Ford and to its specifications. 


Of such parts. Sales by Ford dealers, acting as whole- 
Salers, to customers engaged in automotive Service or 
repair operations make the dealer eligible for a “whole- 
Sale incentive" -- a discount of approximately 26% from 
FMC's list price. (Rowlands Aff't, @ 5). Whether or not 
a dealer is entitled to receive this discount depends on 
the functional role his customer plays in the distribution 
of parts. However, the dealers have always been absolutely 
free to sell crash Parts to any customer and at any price. 
Neither Ford nor FMC Places any restrictions on the sale 
Of these parts once they have been sold to a dealer. 
(Rowlands Aff't. 4 4). 

Pord's Wholesale Incentive Plan, which governs 
these discounts, was instituted on November 1, 1968 
at the benest of the Federal Trade Commission, 
Under the plan as instituted in 1968 Plaintiff was an 
eligible customer" and the various Pord dealers from whom 
it purchased crash Pares were thus eligible to claim a 
discount from Fac for crash parts Sold to plaintiff. on 
July 1, 1971 Pordg redefined its criteria for an "eligible 
customer" which had the effect of excluding from salos for 


which Ford dealers could claim a discount sales to customers 


Such as FLM.* (Rowlands Aff't. ¢ 6). Despite this change in 


nce 


* One of the revisions to the Wholesale Incentive Plan 
instituted in July 1971 was the addition of a new 
category of "ineligible Sales" which included FL: 
"Sales to any customer NOT engaged in automotive serv- 
1ce or repair work except export agencies . ,, .* 


Ford policy, due to an Oversight on the Part of Ford, 
until November 1, 1972 certain Ford dealers selling 
crash parts to FILM continued to claim and receive from 
FMC wholesale incentives with respect to sales to FLM. 
{Rowlands Aff't, q 7). 

FLM's basic complaint relates to this change 
in Ford Policy. Under Ford's Wholesale Incentive Plan 
its dealers have always been free to resell the parts to 


whomever they please at whatever price they please, During 


Parts from the dealers at a discounted Price which reflected 


a discount of roughly the equivalent of the 26% wholesale 
incentive which dealers could claim from FMC on sales to 
eligible Customers. Since November 1, 1972, FLM's Suppliers 
have, according to the complaint, increased the prices they 
Charge FL for Crash parts. FLM, which never hesitated to 
accept the indirect benefits it received under the Original 
Wholesale Incentive Plan, now charges that tho Plan -- which 
WaS instituted at the behest of tne FTC to improve tne 
POSition of independent body repair shops -- violates 

§ 2(a) of tne Robinson-Patman Act and that Ford's method of 
distributing Crash parts as a whole violates §§ 1 and 2 of 
the Sherman Act, §§ 3 and 7 of the Clayton Act and § 2(£) 


of the Robinson-Patman Act. 


On May 14, 1973, 
Six and one-half Months after the alleged change in pric- 
ing occurred, plaintiff first filed its motion for a pre- 
liminary injunction which Was then withdrawn as incomplete, 
Thereafter, On August 24, 1973, nearly ten months afcer the 
dealers are alleged to have changed their Pricing of crash 
Parts to FLM, plaintiff S9UgHt to complete ang file 
its 4pplication for a Preliminaiy injunction, but even 
now it fails completely to identify any Specific acts of 


Ford or of FMC which it seeks to have enjoined. 


Argument 


Ll. Plaintiff's Motion is Vague and conclusory 


and fails to set forth any co Nizable reason for the 
issuance of an injunction Or to identify an acts to be 
enjoined as both the Clayton Act and Fed. R. Civ. p, 65(d) 
require. Plaintiff's "Notice of Motion" 4sks that defen- 
dants be enjoined from continuing “the acts referred to in 
Paragraph 3 of {[mr, McKee's first] affidavit.". Paragraph 3 
of the affidavit, in turn, states that “de fendants are con- 


tinuing the Practices discriminatory to plaintiff, as 


noted in Paragraph 17 and elsewhere in Plaintiff's com- 
See ees 


Plaint" (emphasis added) and goes on to state that Plain- 


tiff therefore MuSt pay more for the parts it purchases 


A 
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from dealers -- not from cither defendant, as noted above -- 
than it did prior to November, 1972. Paragraph 17 of the 
complaint summarily states that “because of ‘Ford's' 
restrictive and discriminatory policy ... 'FLM's' cost 
- Of purchasing genuine ‘Ford' parts [has] increased...." 
Plaintiff's motion papers are, in reality, nothing 
more than a series of references to other papers which 
ultimately incorporate by reference the conclusory alle- 
gations of the complaint. It is impossible to determine 
from plaintiff's application either the acts and practices 
of defendants which have allegedly injured plaintiff or 
the terms of the injunction plaintife seeks. To the ques= 
tions “What acts has either defendant committed which have 
injured plaintiff?", “What acts shali be enjoined?" and 
“Against whom shall the injunction be issued?" plaintiff 
has provided no intelligible answer. 
Plaintiff's papers are totally inadequete to 
support its application for the extraordinary relief it 


reguests. Based on plaintiff's application no court could 


comply with either Fed. R. Civ. P. 65(d) or Section 19 of 


the Clayton Act from which the language of Rule 65(d) was 
drawn. Rule 65{d)} provides: 


"Every order granting an injunction anc every 
restraining order shall set forth the reasons for 
its issuance; shall be specific in terms; shall des- 
cribe in reasonable detail, and not by reference 
to the complaint or other document, the act or acts 
sought to be restrained....” 


Professor Moore comments: "These provisions ... 
are couched in mandatory terms. They apply to ... every 
injunction [and] should be Scrupulously observed." 7 
Moore's Federal Practice 4 65.11 at 65-101 (2d ed. 1972). 
Plantiff, however, has made it impossible for th® Court 
to comply with Rule 65(d) by failing to specify either 
the reasons for or the acts to be restrained by the 


injunction it seeks, 


Even where facts and reasons justifying injunc- 


tive relief have been demonstrated, it is imperative that 


the acts to be restrained are identified with Specificity. 


AS the Supreme Court stated in Schinc Chain Theatres, Inc. 
Vv. - 110 (1948): 


“Appellants object to the generality of the 
injunction against ‘monopolizing' first- and second- 
run films. The statutory requirement [of the anti- 
trust Jaws] is that these injunctions ‘shail be 
specific in terms, and shall describe in reasonable 
detail, and not by reference to the bill of complaint 
or other document, the act or acts sought to be 
reStrained.* 38 Stat. 738, 28 U.S.C. § 383. And see 
Fed. R. Civ. P. 65(d) ... [W]e think the public inter- 
est requires that 4 more specific decree be entered 
on this phase of the case. The precise practices 
found to have violated the [Sherman Act] should be 
Specifically enjoined." 


334 U.S. at 125-226. Accord, 7 Moore % 65.11 at pp. 65-106 
to 65-108. And in discussing the requisite specificity 
of antitrust injunctions in Hart ford-Empire Co. Vv. U.S., 


323 U.S. 386 (1945), the Supreme Court similarly declared: 


"This is not to say that a decree need deal 
only with the exact type of acts found to have 
been committed [Ethyl] Gasoline Corp. v. U.S., 309 
U.S. 436, 461 (194 +e. OF May not prohibit acts 
which in another setting would be unobjectionable 
--- [but] the decree must not be ‘so vague as to 
put the whole conduct of the defendants’ business 
at the peril of a summons for contempt'; enjoin 
"all possible breaches of the law’ [Swift & Co. 
v. U.S., 196 U.S. 375, 396 (1905)]);: or cause the 
defendants hereafter not ‘to be under the pro- 
tection of the law of the land.' [New York, New 
Haven & Hartford R. Co. v. I.C.C., 200 U.S. Jel, 

1906)j. 


323 U.S. at 409-410. 


Plaintiff has simply not told the Court what 


it wants or why it is entitled to any specific injunction. 
Scrutiny of its motion papers discloses that nn evidence 

of any wrongdoing by defendants is offered, and the motion 
papers do nothing more than ask the Court to accept as 

true all the conclusory allegations of the complaint with- 
out offering one whit of substantiation for them. Plain- 
tiff then asks that defendants be “enjoined and restrained 
during the pendency of this action from the commission 

of the acts as set forth [in 4 3 of the First McKee 
Aff't]...." (First McKee Aff't 4 4); in short, that the 
complaint in its entirety be incorporated into the Court's 
decree. No such procedure 1s authorized by law nor warranted 
in fact by any specific allegation in the complaint. Plain- 


tiff's motion is totally deficient on its face. 


4. Plaintiff nas not Sustained the burden of 
named the burden of 


roof for any of the elements of a meritorious claim for 
a preliminary injunction, a preliminary injunction is a 
remedy of "drastic power” which the Court should grant 
Onay with "great reluctance", Sherman v, Posner, 266 
F. Supp, 871, 873 (S.D.N.yY, 1966). Before any such extra- 
Ordinary relie¢ May be granted, the moving party must 
clearly explain the Specific relief he Seeks and demon- 
Strate three things: 
(a) a fair chance of success on the merits 
of the action; 
(b) irreparable injury if the Specific relief 
is not Jianted; and 


(c) that the harm witich defendants would 


suffer 4S a result of ifanting relief to Plaintire 


is not greater than the harm which is to be averted, 
Sherman y, Posner, Supra. Accord, Thompson v. New York 


Central Rr, Co., 361 F.l2a 137, 145-46 (2d Cir. 1966); Hall 
———<aceatnionsameaty Semeneneel 


Signal Co. v, General Ry . Signal Co., 153 F. 907 (2d Cir, 


1907); cf. Hamilton Watch Co. y, Benrus Watch Co., 206 
P.2d 738 (24 Cir, 1953), Plaintiff has demons *rated 


none of those factors, 


(a) Plaintifge fails to demonstrate that it 
rate that it 
has a fair chance of Success on the merits. Despite the 


Plethora of Statutory sections cited by Plaintiff in its 


ee se ae eee 


eee 


memorandum, factual allegations, with one minor excep- 
tion*, relate only to Plaintiff's claim under Section 2(a) 
of the Robinson-Patman Act. ‘his Section provides, in 
pertinent part: 


"[I]t shall be unlawful for any person engaged 
in commerce, in the course of Such commerce, Girectly 
or indirectly, to discriminate in price be ween 
differen: purchasers of commodities of like grade 
and quantity ... where the effect of such discrimi- 
nation may be Substantially to lessen competition 
Or tend to create a monopoly ... provided ... that 
nothing contained herein shall Prevent persons 
engaged in selling goods ... from selecting their 
Own customers in bona fide transactions and not in 
restraint of trade...." 


There is a Serious defect in Plaintiff's complaint: it 


falsely alleges that “'FLM' purchases its crash parts 


from ... defendants." (Compl. ¥ 13) (emphasis added) 
and in # 17 alleges that Ford has discriminated in price 
between "'Ford' dealers and others favored by 'Ford'* 


On one hand and FLM on the other. In fact, as pointed 


ene eR 


* Paragraph (1) of Plaintiff's Second Affidavit alleges 
"on information and belicf" that defendants " [have 
instructed] Thomas Motors, Inc., a Ford dealer, the 
controlling interest in which is in Ford Motor Company, 
to cease its supply of said parts to plaintiff...° 
This allegation might conceivably relate to plaintiff's 
claims under the Sherman Act, 1f proven. However, 
no direct evidence of any such conduct on the part 
of either defendant has been presented. Moreover, 
defendants in the answering affidavits of Mr. Fiveson 
refute Mr. McKee's “belief” and show that no such 
instructions were given to Thomas Motors, Inc. (Piveson 
Aff’... 


Out above (p. 2) and in defendants' answer to the com- 


plaint (4% 13, 17), neither defendant has ever sold crash 


Dart; to FLM. Defendants have sqld crash parts only to 


Ford dealers, and plaintiff has purcnased its parts only 
from Ford dealers. 

It 18 settled that a claim for relief under 
Section 2(a) may be maintained only by a plaintiff to whom 
defendant lias made a sale. "The decisions of many cases ~*~ 
have crystallized the rule that an individual can have no 
cause of action under Section 2(a) .. . unless he is an 
actual purchaser from the person charged with the dis- 


crimination." Klein v. Lionel Corp., 237 F.2d 13, 14-15 


(3d Cir. 1956) (footnote omitted); accord, Naifeh v. 


Cir. 1954); Chicago Seating Co. Vv. 5: Karpen & Bros., 177 
F.2d 863 (7th Cir. 1949); Shaw's, Inc. v. Wilson-Jones Co., 
105 F.2d 331 (3d Cir. 1939). “[O}ne cannot have a cuase 

Of action for a violation of [§ 2(a)] unless one is an 
actual purchaser fram the person cnargoed wita discrimina- 
tion,” Baim & Blank, inc. v. Philco Corn., 148 F. Supp. 
341, 543 (U.D.N.Y. 1957). Since plaintiff has never pur- 


chased crash parts from either defendant, the complaint 


fails to state a claim upon which relief can be granted. 


Nor can plaintiff rely on the “indirect pur- 


chaser" doctrine first articulated by the Federal Trade 


Commission in Kraft-Phenix Cheese Cor <4 Om ELTLC. S37 
CO Corp 


(1937). In every FTC or judicial proceeding in which 
the doctrine has been applied, plaintiff has been required 
to show that defendant had some direct contact with plain- 
tiff, control over the Prices, policies or selection of 
customers of the intermediary between plaintiff and defen- 
dant or exercised some similar power over the goods in 
question once they had, in theory, been sold to the inter- 
mediary. F. Rowe, Price biscrimination Under the Rob inson- 
Patman Act, § 4.5 at 57-59 (1962 ed.) and cases cited 
therein. The leading case on the indirect purchaser doc- 
trine in this Circuit is American Wews Co. v. FTC, 300 F.2d 
104 (2d Cir.), cert. denied, 371 U.S. 824 (1962), in which 
the Court of Appeals stated at Pp. 109; 

“If the manufacturer deals with a retailer through 

the intermediary of wholesalers, dealers, or jobbers, 

the retailer May nevertheless be a ‘customer’ or 


"purchaser" of the Manufacturer if the latter deals 
directly with the retailers and controls the terms 


upon which he buys. k.S. Corp. v. Chemstrand Corp., 


Supra; Champion Spark Piuy Ce... 50 FP Cc. 30; 

Dentists Supply Co. of hew York, 37 F.T.C. 345; 
Kraft-Phenix Cheers Corp., 25 F.T.C, 537. Cf. Elizabeth 
Arden ing. Vo Fot.c. } 


+ 450 F.2d 132 (2d Cirv), Gert. 
denied, 331 U.S. 806...." 


ene 


But here the complaint ¢ ins no allegations 
of such conduct, and the affidavit of Mr. Rowlands esta- 
blisnes that neither Ford nor FMC lias had ani Such con- 
tact with FUM* or exercised any control over the price 
at which crash parts are sold by Ford dealers or the selec- 
tion of customers by Ford dealers. In short, plaintiff 
neither alleges nor offers evidence of any conduct by 
defendants actionable under the indirect purchaser doctrine. 
Defendants have customarily sold crash parts 
Only to Ford dealers. This choice of customers is ex- 
Pressly Sanctioned by Section 2(a) and nas been Sustained 


by the courts for more than 50 years. Bruce's 


, 


American Can Co,, 330 U.8S. 743 (LORE Sie, Colgate 


Co., 250 U.S.) 300 (1919)% Loran Specialty Mfg. Co.) ¥ 


CLY Jy certy (denied 


ar 


mMigat “lew 
plaintrtt. 
Absent an actual purchase of e¢rash parts by 
FIM trom defendants or any evidence that would Suggest 


the applicability of the indirect purchaser doctrine, 


The oniy direct contacts between FLM and Ford have 

been occasional examinations of FLM's records “* pur- 
chases and sales of parts hy Ford's auditors as a check 
on dealers' claims. for who.esale incentive payments for 
Farts sold to FLM prior wer 1, 1972. 


tne complaint fails to’ state a claim which relief 


ean be granted with respect to the Robinson-Patman Act. 
liowever, @ven 16 t} Co believes that 

prematuré 

Pliainvitets 

denied for 

"fair chance 

memorandum in suppc¢ DE LES MOvLON more repeats tne 

text Of the Statutory sections upon which it relies or 

general allegations of the complaint, adding nothing at 


all to its argument that an injuncticn should issue. 


Plaintiff's error in supposing it has standing 


tO sue lnder Section 2(a), despite the fact that it has 


néver purchased crash parts from either defendant is 
compounded by its failure to demonstrate anywhere in its 


entire memorandum ¢ alr chance of 


t plaint 
Parts from one or both of the defendants, 
not so. 
The wide-ranging citation of leading antitrust pre- 
fonts without relation to the facts of this case add nothing 
to plaintiff's presentation. Thus, plaintiff's citation 
(memorandum, p. 4) of us Terminal R&R. Ass'n of St. Louis, 


224 U.S. 383 (1912), and Gamco, Inc. v. Providence Fruit & Produce 


Building, Inc., 194 } d ; st < cert. denied, 


944US5. 817 (1952), re ually pposite Both these 


* 
aarTt 


cases involved 


activity-~a railroad term} al and a 


pectively--which were, as mractical matter, incapalale 


of duplication, and from wh 
had been or might be exclud 
can concelivanp be si 6 govern the distribu 
manufacturer's as those ¢f ucts are, 
at some point | gir dis Li available willing 
purchaser. FLM dealers 


{Second Mckee 
that it cannot 


On tt 


does dai: fferential 


in iwice . illegal price discrimination . the Act, con 
cerns itsel th the pp ee Sc nation | *h 1S reasonably 


calculated to lessen compe tion jz to create 4 


monopoly, or njure, destroy or prevent mpetition . . 


and the burden rest{s] upon plaintiff to establish price 
discrimination of that kind and character." 251 F.2d at 
11 (eitations omitted). Sano Petroleum Corp. v. American 
Oil Co., 187 F. Supp- 345 (E.D.N.Y. 1960), quotes exten- 
sively from plaintiff's third case, Sesatore's, Inc. V- 
Esso Standard Oil Co., 171 F. Supp. 665 (D. Mass- 1959). 
Both stand for the proposition that “a supplier may dis- 
criminate in price between a retail customer and a con- 
sumer customer, giving a lower price to the latter . 


187 F. Supp. at 354. 


*'clearly there would be no discrimination 
if defendant sold to these ultimate consumers 
at the same price at which it sells to plaintiff. 
But even then plaintiff could not compete with 
defendant for their business for it would as 
amatter of practical economics have to charge them 
more than it paid defendant .- - to cover the 
expenses of its operation, to Say nothing of making 

i . . . Defendant 1s under no obligation to 
intiff at a lower price than it cnarges 

to mnsumers who buy directly from it in order to 
enable plaintiff to compete with it for the business 
of those customers. 


171 F. Supp. at 667 quoted in 187 F. Supp. at 354 (emphasis 


added) .* Plaintiff's fourth citation, Utah Pie Co. V- 


Continental Baking Co.. 386 U.S. 685 (1967), 18 4 case of 


primary- line injury invelving predatory geographic pricing 


obviously irrelevant to anything in the present case. 


aD 


The language of th ses would support the position 
of a Ford dealer w ent prices to FIM 
and an independent i i a dealer 
were named as a defe 

neither defendant in this actio 

as noted above, these citations are simp] 
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Plaintiff's argument captioned "Defendants' 
Franchise Operations Should Not Be Used to Destroy Valid 
Wholesale Supply of Ford Crash Parts to the Public” (p. 5) 
and its citations of U.S. v. Griffith, 334 U.S. 100 (1948) 
and U.S. v. New york Great Atlantic & Pacific Tea Co., 173 
F. 2d 79 (7th Cir. 1949), are based on an assertion not 
found in the instant complaint: that franchised Ford dealers 
(not the defendants) are somehow using their power in one 


market--"the sale of and serving [sic] of new autos"-- 


to hinder competition in the crash parts market. This 


involves no claim for relief against either defendant. 

The argument captioned "Defendants' Vertical 
Integration Has Created a Monopoly to the Detriment of 
Plaintiff and the Public” (pp. 5-6) is equally baffling. 

Of which dealers has Ford acquired control in violation 

of § 7 of the Clayton Act? How does the creation, from 
scratch, of a wholly owned subsidiary (FMC) by a manufacturer 
(Ford) to serve as the distributor of its parts violate 

§ 7's ban on acquisitions? 

The answer to FLM's argument that “Ford's Com- 
petitive [sic] Products Must Be Readily Available to Others” 
(memorandum, p. 7) is that they are, if FLM is referring 
to crash parts when it uses the phrase “Competitive 
Products". FLM has never been denied the right to buy 
crash parts by either defendant, and FLM admits that it is 
still purchasing the parts from a Ford dealer (Second McKee 


Aff't @ 2). Equally irrelevant is plaintiff's citation of 
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U.S. Vv. Arnold, Schwinn & Co., 388 U.S. 365 (1967). That 
case dealt with territorial and customer restraints, and 
there is no allegation that any defendant has ever told 
the Ford dealers, to whom defendants sell these parts, 
not to sell the parts outside any geographic aree or not 
to sell the parts to any particular class of prospective 


purchasers. Ford dealers are free to sel! crash parts 


wherever and to whomever they please. 


FLM's next argument (memorandum, p. 8) suffers 


from the same irrelevancy. Neither Ford nor FMC has in- 
structed +: dealers to sell crash parts only within a 
certain territory, only to certain customers or only at a 
certain price (Rowlands Aff't. 4 4). These matters are 
left cntircly to the dealers. 

Plaintiff's last capsule argument (memorandum, 

p. 8)--"“The Supreme Court has ruled ayainst the exercise 

of substantial economic power at the manufacturing level to 
regiment competition at the dealer level"--may be quite 
truc, but plaintif£ has made no showing, or even any allega- 
tion, that this proposition has anything to do with the 
facts of this case. 

Moreover, the quantity and quality of the eviden- 
tiary material proffered by plaintiff in support of its 
motion is woefully inadequate. Plaintiff's evidence con- 
sists of four documents: two one-page affidavits of one of 


FLM's corporate officers and two brief letters from plaintiff's 


counsel, one to defendants' attorneys and one to defendant. 
The substance of these documents is nil. The affidavits are 
mere recitals of conclusory statements and impressions of 
plaintiff's secretary-treasurer without any reference to 

the underlying facts. The legal arguments in plaintiff's 
memorandum are meaningless in the absence of any factual 
showing of a basis for relief. There is nothing before the 
Court to suggest that plaintiff can prevail in this case 

on the merits. 

b. The record is barren of any showing of 
irreparable injury. Plaintiff asserts that its cost of parts 
purchased from Ford dealers has increased since November, 
1972. No evidentiary facts are presented to show either the 
extent or the effect of such charges upon plaintiff. There 
is no indication of what pricing policy plaintiff has followed. 
If a monetary loss to plaintiff is ultimately found after 
trial on the merits to have been caused by defendants’ con- 
duct and if that conduct 1s found to have violated the anti- 
trust laws, monetary damages could be awarded to plaintiff. 
But the mere fact that plaintiff's profits are no longer as 
large as they once were is not a sufficient ground for the 
issuance of a preliminary injunction. 

Plaintiff roundly alleges that it will not be able 
to stay in business until a final judgment is rendered in 
this action. (First McKee Aff't. ¥ 3). However, the record falls 


far short of any such demonstration. We are asked in effect 


| 
| 
\ 
i 
| 


oh 


o 


at 


to take the plaintiff's word for it: “(P]laintiff, commencing 
with the latter part of 1972, is incurring ... extra costs 


in excess of $10,000 per montn, the major portion of its gross 


profit rate has been deleted from its business, due to said 


discrimination (by defendants], and it has been forced to ob- 

tain temporary, limited outside financing to remain in busi- 

ness, which financing, at best, will not be sufficient to 

enable plaintiff to stay in business until the culmination 

of this case." (First McKee Aff't. 4 3). This conclusory state- 

ment by the plaintiff's secretary-treasurer 15 all that plain- 

tiff has seen fit to provide. Absent financial records or 

any factual detail to support Mr. McKee's conclusory statement 

that FLM will go out of business, his statement must be 

regarded at best as nothing more than the expression of an 

unsubstantiated opinion. One would assume that if FLM hac, 

in fact, been on a collision course with insolvency since 

last November that some sort of evidence of that situation 

would by now have been muste:*4 and presented to tiie Court. 
Plaintiff's failure to offer any evidence of ir- 

reparable injury iS a necessary and sufficient ground for denial 

of its motion. However, defendants through their pre-trial 

discovery have obtained access to FLM's financial records, 

and are able to offer affirmative proof that FLM has in fact 


been operating since November 1, 1972 at a profit and with no 


decrease in its sales volume. 

FLM in its financial records defines "gross profit" 
as sales less cost of parts sold. FLM's “gross profit 
margin” is then defined as gross profit divided by sales. For 
three and one-half years, from April 30, 1965 to September 30, 
1968, FLM continually expanded its operations on the follow- 
ing gross profit margins: 

1965 (six-month perivud) 18.2% 

1966 18.1% 

1967 18.18 

1968 17.0% 


Source: FLM's “Statements of Operating Results” 
(Appendix A to Carrad Aff't.). 


No financial statements have been prepared for FLM which re- 
flect its financial condition since September 30, 1972. However, 
FLM does keep 4 daily record of the cost of parts and sales. 
Since December, 1972 these figures reflect the following 

gross profit margins: 


(1) (3) (4) (S$) 
Month Sales Gross Profit Gross 
Profit 


Sane SEN oo ee 


12/72 $50,538.06 $60,550.13 $10,012.07 16.6% 
1/73 60,146.62 71,654.31 11,507.69 16.2% 
2/73 55,430.34 66,599.02 11,168.68 17.8% 
3/73 55,955.29 67,240.19 11,284.90 17.8% 
4/73 55,044.78 65,877.22 10,832.44 16.6% 
5/73 60,978.77 73,220.76 12,241.99 16.8% 


Source: FLM'S Daily Journal (Appendix B to Carrad Aff't.). 


These figures are 3% higher than the figures actually shown 
in FLM's Journal. Both David L. Wasser, plaintiff's 
accountant as well a5 its attorney, and Mr. McKee have 
stated that the higher figure represents the actual cost of 
the parts to FLM and defendants have so assumed for the 
purpose of this memorandum. (Carrad Aff't. 4 4). 
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Nor have FLM's total sales shown any appreciable decline 
Since November, 1972. The following table sets forth the 
highest and lowest monthly sales figures for comparable peri- 
ods of time in the last three years: 


November to May High Low 
1970-71 $70,971.17 $49,394.61 
1971-72 $72,376.44 $59,514.09 
1972-73 $73,220.76 $60,550.13 
Source: FLM's Daily Journal (Appendix B to Carrad Aff't.). 
Thus it is apparent that FLM's sales volume has not been ad- 
versely affected by any change in the prices paid by it after 
November, 1972. 
From these figures the following conclusions may 
appropriately be drawn: 
1. FLM's total sales have not been adversely 


affected since November, 1972 -- in fact, they have increased 


slightly. 


2. FLM's gross profit margins since November, 1972 


have been almost identical to the gross profit margins upon 
which it operated for three and one-half vears in 1965-1968. 
FLM 1s actually earning an amount of gross profits from two 
to three times |..jher than in 1965-1968 because its present 


sales volume 1s from two to three times higher than the 


average monthly sales volume for that period. * 

FLM's net profits have always been kept at a 
minimum because its two shareholders, officers and directors, 
Messrs. McKee and Andidero, have taken 4 substantial portion 


of FLM's gross profits as officers’ salaries: 


Officers' Salaries % of Gross Profits 


1965 (six-month period) § 7,200 48.6% 
1966 16,680 38% 
1967 23,520 38.5% 
1968 26,520 40% 
1969 31,660 23% 
1970 ~ 62,400 35.5% 
1971 83,200 40% 
1972 83,200 37% 


Source: FLM's "Statements of Operating Results” 
(Appendix A to Carrad Aff't.). 


Defendants do not suggest that FLM's operations 
have been untouched by occurrences since November 1972. In 


fact, FLM's gross profit margins nearly doubled in 1968-1972 


while the dealers which sold crash parts to FIM received 


wholesale incentives from Ford. In fact, FLM's gross profit 
margins as a middleman rose from 17-183 in 1965-1968 to 28.6% 


in 1969, 28.3% in 1970, 31.5% in 1971 and 30.5% in 1972. Since 


* Average monthly sales volume 


1965 (six months) $13,611.58 
1966 20,478.24 
1967 28,104.75 
1968 32,498.96 


Source: FLM's “Statements of Operating Results” 
(Appendix A tc Carrad Aff't.). AS noted 
above, FIM's monthly sales for November 1972 
- May 1973 have ranged from $60,550.13 to 
$73,220.76. 


November 1, 1972 the gross profit margin has simply d:>.pped back 
to the ecarlicr level of 16-17%. The issue before the Court 

on plaintiff's motion for a preliminary injunction is not 
whether FLM may have suffered a drop in earnings but whether 
FLM is in imminent danger of financial collapse. Defendants 
submit that a company which not only survived, but grew, over 

a three and one-half year period with the same gross profit 
margir it presently enjoys on a sales volume one-third to 
one-half of present sales has proven that it can survive and 

is in no imminent danger. 

In short, plaintiff has offered no acceptable evi- 
dence of the spectre of failure and defendants have demon- 
strated that -FLM's own “track record” shows that it reasonably 
can be expected to survive without the Court's intervention. 
Under these circumstances plaintiff is clearly not entitled 


to the injunction it seeks. 


(c) The threatened injury to defendants in 
preliminary relief is not warranted by any showing as to the 


need for relief. Although plaintiff fails to identify what 


acts of Ford and of FMC in relation to plaintiff it would 
restrain or would change, plaintiff's overall approach 1s 
to attack generally the Ford methcd and policy for the dis- 
trabution of crash parts. If what plaintiff seeks is a 


fundamental change in Ford's distribution of crash parts 


any such relief must necessarily await a clear and specific 
demonstration that Ford's policy is in contravention of 
law and that plaintiff is entitled to such significant 
and profound relief. 

Ford distributes crash parts through FMC to approximately 
6,800 Ford dealers throughout the United States. The method 
and policy of distribution are established on a uniform 
basis nationally. (Thompson Aff't.). It would work an 
enormous hardship upon Ford to effect a nationwide change 
in its distribution system in response to a perfunctory 
preliminary application sy plaintiff who asserts a generalized 
dissatisfaction with the Ford system. 

A middleman in a distribution system has no 
vested right to the protection of his particular role in 
distributing a product. The United States District Court 


in lllinois has recently reaffirmed this fact. Green Bay 


Packaging, Inc. v. Hoganson_ & Associates, Inc., 72 C. 59 


(N.D. Ill. August 7, 1973), Slip Opinion at 10. Even were 


plaintiff's role threatened with extinction -- of which 
there is in fact no evidence -- it would not warrant this 
extraordinary relief in advance of a determination on the 
merits of requiring Ford to change its current system 


of distribution for crash parts. 


3. Plaintiff's procrastination in making the 


present motion completely belies its claim that relief 
eandehes lite is necessary or appropriate. We have 
already noted that plaintiff has proceeded in a leisurely 
fashion to seek its injunctive relief. 

--It waited three and one-half months before filing 


its complaint; 


--It waited six and one-half months before filing 


an incomplete motion fo * ‘celiminary injunction, 
which was then withdrawn; and 
--It waited almost ten months before filing its 


i 


current set of motion papers. 
Such a casual application belies any urgency 


cr any need for the extraordinary relief plaintiff now 


requests. 


CONCLUSION 
Plainpsift’s motion for a preliminary injunction 


should be denied 1n all respects. 


Respectfully submitted, 


SULLIVAN & CROMWELL 
Attorneys for Defendants, 
Ford Motor Company and 
Ford Marketing Corporation, 
48 Wall Street, 
New York, New York 10005. 


Robert MacCrate, 


Of Counsel. 
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STATE OF NEW YORK 
COUNTY OF NEW YORK 

DOROTHY M. STRICKER, being duly sworn, ceposes and 
says that she is over the age of twenty-one years; that she 
is employed by the firm of Sullivan & Cromwell, the attorneys 
for defendants herein; that on the 17th cay of Septercer, 
1973 she served the within memorandum upon Cavid L. Wasser, 
Esq., attcrney for plaintiff, by depositing a true copy of 
the same securely enclosed in a postpaid wrapper in the 
Post-Office Box regularly maintained by the United States 
Governnent *t 48 Wall Street, Borough of Manhattan, City and 
State of New York, directed to said David L. \asser, 
250 west S?th Strect, New York, N.Y. 190019, taat ein: the 
aadress within the state designated by him for that purnose 


upon the preceding papers in this action. 


f Y a 
PN on ee 


Sworn to before me this - 
17th day of September, 1973 


Pieters 

te is 
Ramen oo dicta bd 2 
Se CAV OG. 
ves March a9 Diiihe 


qe thast@e * 
= ig 19 


New fark 


Gommsve" teow 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF JeéN YORK 
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ragainst- 73 CIV. 713 (TFG) » 
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PLAINTIZE'S MENVRAS DUM IN REPLY TO 


om 
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PLAINTISS'S U2 208 gO2 4. Ps LIN ok 
HON. THOMAS P. GRIESA: 
This nemorendum and acconpanying affidavits and 
statements are submitted in reply to defendants’ memorandum 
and affidavits. 


Defendants treat previously submitted affidavits of 
plaintiff's as the-full evidentiary output of plaintiff in 
support of this motion whereas, under your honor’s rules, as 
understood by plaintiff's counsel, the prescribed procedure 
will be for a conference to be held with your honor et which 
Cons Pe Gly Geocceet ae wel oe ee receive writton subaiccion 


of all arcunents or to comiuct a hearin. 


‘Because of the submission by defendants of a 
lengthy menorancua making allegations of law and fact with 
supporting affidavits, it is now incumbenc that plaintiff 
submit this reply correcting mary of defendants’ allegations 


and further subnit evidentiary naterial, while still request- 


ing a hearing to submit additional material in support of iss 


motion for a preliminary injunction. 

1. Defendant states (7.5) that "plaintiff's 
motion is vague and corclusory and fails to set forth any 
cognizable reason for the issuance of an injunction or to 
4dentify any acts to be enjoined as both the Clayton Act 
and Fed. 2. Civ. P. 65 (4) require." 

An examination of Stephen McKee's affidavit and 
Exhibit A and 3 of this reply, Letters from dealers citing 
defendants’ refusal ts allow wholesale incentive credits to 
plaintiff and, indeed, defendants’ own memorandup (Page 3 
and 4) shows clearly the éiscrininatory practice of 
defendants azainst plaintiff ("FIM"). Plaintiff is denied 
its wholesale discount from defendants because Ford, on July 
1, 1971 “redefined its criteria" (page 3), without bothering 
to notify plaintiff and through ap “oversight” (pase 4) 
permitted the credit until hovezoer 1, 197e. 

ne effect of Ford's ciscrininatory tactics on 
FLM's profits and jeopardy to its existence and expansion is 
evidenced ty Exhibits C and D of this Reply. 

Exhibit C, Summary Stuteccnt of Operating Results 


of "FLM", from October 1, 1971 throuch Avcust 71, 1975, Siow 


ate 


O e) 


that due to premiums charged by Ford dealers to FIM for 
the privilege of purchesing Ford parts, and due to Ford's 
cut-off of the wnolesale incentive credits, FLM's additional 
costs for the year erded Septexber 30, 1972 were $17,282 
(premiun charges only, at 3%); for the three months ended Dec- 
ember 31, 1972 the accitional costs were 523,532 (premium chavres 
at 3% for October, 1972 and Si afterwarcs; and incentive credits 
beginning with November, 1972 were removed); for the three 
months ended March 31, 1973, 334,974, for the three months 
ended June 30, 1973, 334,669 and for the two months endec 
August 31, 1973, $22,146. for the eight months since January 
1, 1973, a perioa reflectizz both the premium charses and loss 
of incentive credits, the additional cost to FLM was $91,789, 
an average loss of 511,473 for each conth, not including ob- 
sclescence credits allowed to dealers but not to FLM. 

.. For the above eight morths, FLM's net loss before 
corporate taxes was $54,452, emphasizing the imperative need 
for a prelininary injunction ordering Ford to desist in acts 


discriminatory against FL“, such as its disallowance of whole- 


sale incentive credits, and obsolescence credits, and to 


desist in its rule that FIM must be billed through dealers 
at a premium to FLN, ever though FLM places its order with 
Ford and picks up its deliveries from Ford. 
For the two mont:s ended August 31, 1973, net 
profit estinated was 03,720 belure officers’ salaries, pon on 


funds, ete., not cncul) to muintoin the Orcanicstion and p< 


“he 


the salaries of the two manager-officers, each having sore 


than twenty-five years of experierce sanaging and selling Ford 


parts and highly qualified to receive their present salaries 
and fringe berncfits. 

2. (a) Defenéant argues (2.9) that plaintiff has not 
sustained the burden of proof for any of the elements of a »* 
meritorious claim for a preliminary injunction. 

Plaintiff has a fair chance of success on the 
merits, as noted in plaintiff's original memorandum; it canres 
be expected that all of the evidesce of this case must be 
presented in an application for a‘hearing on a preliminary 
injunction, but it is obvious that defendants are in restraint 
of trade in depriving plaintifi of its ready access to wovie- 
sale crash parts without having to pay premiun penalties to 
dealers, (defendants own memorandum cites the system), by con- 
spiring with Ford-controlled dealers to cut-off plaintiff's 
supplies (see McKee affidavit with this Reply) and in with- 
drawing its wholesale incentive credits from plaintiff, even 
though plaintif’ performs a much-needed supply and technical 
service that the dealers are unable to fulfill, an¢ which 
service benefits the public and defendants theaselves. 

fais discrimination is clearly within the penalty 
provisions of the Sbhernan Act, the Clayton Act and the 
Robinson-Fatman Act, as reflected in plaintiff's original 
memorandum. 

soserts (F. 10) thut there is o serio! 
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“PLM purchases its crash parts from ... defendants". As 
noted in Paragraph 3 of the Mckee affidavit submitted with 
this Reply, FIM, over the years, has ordered its supplies 
from defendants, has picked up supplies at defendants’ 


facilities, has dealt directly with defendants’ officers, 


Managers and other employees. ° 
The direct dealing between plaintiff anc defendants, 

including the audit of plaintiff's book by defendant is further 
emphasized in EXZIS5IT = of this memorandunm, a true photo of 

@ report of an interview held in February 1, 1973 between 
Stephen McKee anc legal investigators of the Federal Trade 
Commission. 

(o) Defendant argues (P.9) thet there is 

able injury if the specific relief is not grarted. Reference 
is made to Section 1 of this Reply, showing the intensifying 
effect of defendants' actions and to E:HIZIT C, the supporting 
- statement, and to =XJISIT D, a comparative statement of plain- 
tiff's financial cordition as of September 30th, 1972 and 

June 30th, 1973. As a result of defendants discrimination 
against plaintiff, plaintiff's net working capital (i.e., 
currert assets less current liabilities) declined from $92,633 
at September 30th, 1972 to 539,224 at June 30th, 1973; plaintiff's 
capital declised from 5114,110 to $63,468 and plaintiff has been 
forced to incur outside financing (See McKee's affidavit in 
original memorandum and Liabilities Section of the Balance 
Sheet). 
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It is obvious that a preliminary injunction is 
riba, ordering Ford to not withhold from its dealers on 
A FL wholesale incentive and other credits granted 
4° dealers on other sales, or the plaintiff might be in too 
fcta Of a financial hardship to survive the further develop- 

ments of this case. 

(c) Deferdant argues (P.9) that plaintiff must demon- 
strate that the harm which defendants would suffer as a result of 
granting relief to plaintiff is not greater than the harm which 
is to be averted. We have already demonstrated the harm which 
is befalling plaintiff due to defendants cut-off of wholesale 
credits. The effect on defendants will even be greater if an 
injunction is not granted and if FLM ceases its operation or 
reduces its expansion, as FLM supplies a vital need to body 
shops which repair Ford cars, including Ford dealers who oper=- 
ate in-dealership body repair shops, and their customers and its 
operations have been beneficial to defendants: sane~day service 

', with technical advice; regional warehousing; good business prac- 
tices and high credit standing; self-capitalization. Plaintiff's 
purchases are defendants’ sales but, even more important, for 
Ford cars on the road, FLM's service is needed, helps maintain 
Ford's reputation, whereas Ford dgalers are generaliy primarily 
interested in new car sales and are not equipped to duplicate 
FLM's service to body shops and to Ford dealers themselves 
(See Exhibit E). | 

(4) Defendant states (P.15) that plaintiff cannot 


be heard to complain that it cannot purchase Ford parts. 
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Obviously, the requiresent that Plaintiff purchase its parts 
from dealers and rot from defendants and at a penalty charge 
of 5 per cent serely for billing purposes, and on a short- 
term basis with financing arrangements at the whim of the 
dealer (see Mefee affidavit and attached Thomas Motors 
Schedule where weekly paynents were required) does not assure 
plaintiff and its custorers of a steady flow of ford parts; 
as in the Thomas Motors case (McKee present affidavit), Ford 
owns and controls this dealer, and re-arranged its managenent 
without prior notice to FILM and then (McKee affidavit) the 
supplies to FL‘ were cut-off; the history of cut-off was the 
game with the Atlas Lincoln-Mercury Co. Supply (McKee affidavit). 

(e) On Page 15, defendant in its argument quotes the 
Court of Appeals with regard to Section 2 (a) of the Robinson- 
‘Patman Act, "... the Act concerns itself with the price dis- 
crimination which is reasonably calculated to lessen competition, 
or tends to create a moropoly, or to injure, destroy or prevent 
competition." 

Ford, controlling approximately 25 per cent of the 
entire automotive industry of this country, certainly has created 
a monopoly with all of its evils, in preventing the free access 


to its supplies by a wholesaler such as plaintiff and in depriving 


it of a proper voluze discount such as is available to others 


having substantially less volume of purchases. 
(f) Defendants’ arguments, Vases 20624 are ans red 
Rio Me GG Waly, and echt My ie 
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that FLM is now operating at a loss cue to defendants’ removal 
of its incentive credit, etc. The footnote on page 21 
should read "5%" and not "3%". 

Defendant is arguing on Fage 24, in substance, that 
plaintiff should accept its gross profit rate of its ealy years, 
prior to the issuance by Ford of its wholesale incentive credits, 
ard ignore the fact that, while it was eligible to receive the 
credits from 1968 through 1972, and it grew, reinvested capital 
4nto Ford inventories, set up government-approved pension plans 
for its officers and employees, that it should now be contert 
to forezo its wholesale discount, based upon a unilateral 
decision of Ford to rearrange its “eligibility” list, even 
though it, the plaintiff, is the wholesaler and those who 
generally receive the discount, the dealers and vody shops, are 
retailers. Under the Robinson-Fatman Act, it is clearly in- 
tended that volume purchasers shall be treate¢ on an equal basis, 
the discounts to reflect the volume of purchases. 

: (g) On Page 17, deferdants deny that defendants have 
set up a vertical integration so as to create a monopoly. 
Setting up dealerships, such as Thomas Moters, Inc., owned and 


controlled in the majority by defendants, prevents purchasers 


' 


| 


| 
4 
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euch as FIM from free access to the supply market beyond the control 


of the manufacturer. Similarly, acts by Ford in setting up a 
fully-owned warehouse operation , such as Ford Marketing Corp- 
Oration, and in prevencing plaintiff from operating its own 


. warchuuse operation and is refusing to sell the plaintiff 
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unless the bills are sent to defendants’ dealers with a 

penalty premium and without a wholesale discount are depriving 

the public of the free, competitive flow of Ford crash parts. 
(nh) On page 25, defendants assert that it would 

work an enormous hardship upon Ford if it had to effect a 

nationwide change of its distribution system. . This cannot ve 

true. Tne change by Ford in 1965, instituting its wholesale 

incentive system, caused no hardship on Ford. Its profits 

mounted, year by year. The change in 1971 redefining "eligible" 

customers, and now applied to plaintiff in 1972, could only 

burt Ford. If FLM ceases or liaits its operation, parts will 

be less available to body shops an¢ not on the same day delivery 

service that LM supplies; if PLM benefits Ford in the Yonkers - 

North Bronx area, it follows that similar distribution systexs 

in other areas will similarly benefit defendants. 


(4) Defendants, on Page 26, give great weight to ; 


plaintiff's alleged delay in proceeding to seek injunctive 


relief, and assert that, therefore, no extraordinary relief 
should now be sought. 

The fact that the complaint was filed three and one- 
half months after the last date of incentive credits, is insig- 
nificant, as it was hoped that the incentive credits would de 
allowed without litigation; indeed, it was allowed on purchases 
from Atlas-Lincoln Mercury for the period July 1, 1972 through 
Noverber 6, 1972, after plaintif< was 4nformed that it was 
discontinucd but plaintifs's attorney protested. Tre Competent 


wus filed after reeei;s of the replies fron denleru dated 


An 


January 17, 1973 and January 23, 1973 (EXHIBITS A and B), 
4ndicating that Ford would not honor plaintiff's request for 
the credits. 

Subsequent to the filing of the complaint, an 
extension was given to defendant to answer the complaint, | 
and upon the answer, ciscovery proceedicgs vere instituted 
by defendant, wherein thousands of documents were requested 
and a large bulk of these documents were taken vy defendants’ | 
counsel for duplicating purposes. T. se discovery proceedings 
preoccupied the plaiatiff, with its small staff, in preparing 
for the proceedings, and, upon the return of the documents, 
further preoccupied plaintifs and its staff, as the documents 
were disarranged and some were missing. These discovery pro- 
ceedings further delayed other proceedings, as plaintiff 
agreed to supply defendants’ counsel with financial staterents 
. being worked upon but not yet completed. 

Plaintiff is a enall company with a small staff and, 
faced with the jeopardy of the removal of its incentive credits, 
could not hire additional staff to complete its records 
quickly to evaluate its losses to use in legal process or to 
disrupt its managerial process sore than 4t has done in 


* 


meetings with its counsel. 


Defendant is in error in alleging that the original 


motion papers filed herein were withdrawn; they were never 
withdrawn. Menorandun was filed by plaintiff's counsel, after 


extensive investigation und rescarch, and because of the above 


discovery proceedings, sundry stipulations and the need for 


completion of financial recores, the motion papers were not 
completed until now. 
CONCLUSION . . 

Relief was and is now being sought from the Federal 
Trade Commision in this matter, evidence having been presented 
to that Commission, and plaintiff's counsel has been inforned 
that sudpoenaes should be issued shortly, but the goverrnmext 
procedure is cumbersome and might be over an extended period 
of tise. 

It has been hoped by plaintirs that Ford would 
settle this matter, since FLM's operation actually benefits 
Ford, but since Ford has not, and, as Schedules C and D indicate, 
dmmediate relief is needed by plaintiff, the injunction should 

' be granted, specifically: 

(1) Ordering defendants to desist from withholding 
wholesale incentive credits from plaintiff on its volume pur- 
chases of Ford crash parts; 

(2) Ordering defendants to desist from discrimina- 
tion against plaintiff in obsolescence return credits on these 
parts; : 

(3) Ordering defendants ‘to desist from withholdirs 
direct sales of crash parts to plaintiff by defendants, without 
the necessity of forwarding bills through dealers and the 


necessity of plaintiff payins the dealers a prenmiun. 


«ils 


(4) Ordering defendants to desist from interfering 


with dealers who wish to sell to plaintiffs. 


October 1, 1973 


Respectfully submitted, 
nlf b/rocr 
DAVID L. WASSER, 


Attorney for Plaintiff, 
FLM Collision farts, Inc. 


250 W. 57th Street 
New York, N.Y. 10019 


Affidavit of James R. Rose, Sworn to October 15, 1973 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


PLM COLLISION PARTS, INC., 
Plaintiff, 
73° Civ. 113 {(TEG) 
-against- 


FORD MOTOR COMPANY and FORD AFFIDAVIT 
MARKETING CORPORATION, , : 


Defendants. 
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STATE OF NEW JERSEY 


COUNTY OF BERGEN 


JAMES R. ROSE, being duly sworn, says: 

1. Tam the Newark District cal: Manager of 
the Ford Parts Division of Ford ‘arketing Corporation 
("PMC"), having held that position since May, 1970. n 
this position I have been familiar with the operation of 
Ford Motor Company's (“Ford”) and FMC's Wholesale Incentive 
Plan and with the operations of FMC's New York Parts 
Distribution Center in Teterboro, New Jersey. This affidavit 
ds submitted in opposition to plaintiff's motion for a 
preliminary injunction. 

2. FMC, through the Teterboro parts depot, sells 
Ford branded crash parts only to franchised Ford or 
Lincoin-Mercury dealers. 


3. FMC does allow the customers of the dealers 


to pick up parts directly from the Teterboro parts depot if 


written authorization to do 80 is received from the dealer 


apeeeens~co. mem o 1 b-5 1m . 


which sells the customer parts. However, the dealer, not 
the dealer's customer, is billed by FMC for the parts. 

4. In October, 1972 it came to my attention 
that Atlas Lincoln-Mercury Inc. of Brooklyn, New York, 

a franchised Lincoln-Mercury dealer, was claiming and 
receiving incentive credits under FMC's Wholesale Incentive 
Plan for sales to FLM, which was not an eligible customer 
under the plan. I immediately notified Atlas that under 
established company policy incentive credits were not 
allowed on sales to wholesalers such as FLM. 

5. It also came to my attention at this time 
that FLM had not been authorized in writing by Atlas to 
pick up parts at the Teterboro depot. (PLM's authorization 
to pick up parts frou Atlas’ predecessor, Central Lincoin- 
Mercury, had automatically expired, a3 requirec by FMC 
policy, in July, 1972 when new managenent took over the 
dealership.) I informed Mr. David Pollack, the dealer 
principal of Atlas, that Atlas could not claim incentive 
credits on sales to FuM and that Atlas would have to 
authorize FLM in writing to pick up parts from the jew 
York Parts Distribution Center in order for FLN to continue 
to do so. 


6. I gid not then or at any other tine, suggest, 


tell or advise, directly or indirectly, Atias or any other 


dealer to stop selling parts to FLM. Nor, to tne dest of 
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any other person connected with PMC oF 
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my knowledge, has 


Ford ever done 80. 


Sworn and subscribed to 
before me this 15th day 
of October, 1973, 
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Affidavit of David Pollack, Sworn to October 15, 1973 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 
Plaintiff, 
73 Civ. 713 (TFG) 
~against- 


FORD MOTOR COMPANY and FORD AFFIDAVIT 
MARKETING CORPORATION, ue 


Defendants. 


STATE OF NEW YORK 


COUNTY OF KINGS 


DAVID POLLACK, being duly sworn, says: 

1. I am the President of Atlas Lincoln-Mercury, 
Inc. ("Atlas"), of Brooklyn, New York, 4 franchised 
Lincoln-Mercury dealer. (This dealership had operated under 


the name of Central Lincoln-Mercury until Atlas purchased 


it.) I have been the President of Atlas since July 14, 1972 


and in that capacity have been in charce sf all of Atlas’ 


activities. I am fully familiar with tne relationship 
between Atlas and FLM Collision Parts, Inc. (°FLM"), the 
plaintiff in this action, since y | N72. “his 
affidavit is submitted in opposition to plaintiff's notion 
for a preliminary injunction. 

2. Upon assuming control of Atlas I reviewed 
its business practices and operations, including ita sale 
of parts to FLM. 1 concluded that PLM's debt to Atlas was 


toc large, that payments of FLM's accounts were being made 
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too slowly and that the margin of profit on Atlas' sales 
to FLM was too low to make sales of parts to FLM 4 sound 
or attractive business practice for Atlas. Atlas‘ sales 
of parts to FLM also caused severe disruptions of Atlas’ 
business because parts intended to go to FLM in Yonkers 
often arrived at Atlas in Brooklyn and vice versa. I did 
not, however, terminate sales to FLM immediately because 
I felt I would have a difficult time collecting FLM'‘s 
present deht to Atlas if I stopped selling parts to FLM 
too abruptly. 

3. Near the end of October, 1972, I was inforised 
by officials of Ford Marketing Corporation ("FMC") that FL 
would not be allowed to pick up parts which Atlas had sold 
it directly from FMC's New York Parts Distribution Center 
in Teterboro, ‘lew Jersey unless I would authorize PLM to 
Go so in writing. (I was told that FL4's written authoriza 
tion from Central Lincoln-Mercury, Atlas' predecessor, haa 
automatically expired when Atlas acquired the dealership.) 

I was also informed at this time that FLM was not an eligible 
custoner under Ford's wholesale Incentive Plan, and tnat 
Atlas coulc Rot claiz incentive credits on its sales to FLH. 
However, I was net told at that time or ny othe’ t . 
anyone Co! ‘ted with PMC or Ford “Motor Company that I couid 
not or should not se parts to FLM. I was, in: fact, 
expressly told that I could continue selling parts to FL" 
and that FLM could continue to pick up 4ts parts directly 


from the New York Parts Distribution Center if I would 


authorize FLM to do so in writing. 
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4. I decided that this would be an opportune 
time for me to stop Atlas' sales of parts to FLM and I 
informed FLM that I would not authorize it to pick up pasts 
from the New York Parts Distribution Center or make any 
further sales of parts to FLM. 

5, I never told FLM that anyone connected with 

FMC or Ford Motor Company had told, suggested or advised 
me to stop selling parts to FLM. 


ri 

/ 

2 re v7, 
Va Uh Laamast Le 
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Sworn and gubseribed to 
before me this 15th day 


of October, 1973. 


teense 


ripe i ae 
Notary Public 


Defendants’ Memorandum in Response to Plaintiff's 
Reply Memorandum, October 17, 1973 


UNITED STATES 


SOUTHERN D 


FLM COLLISION 


FORD MOTOR 
MARKETING 


DEFENDAN 


TO PLAINTIFF 
SUPPORT 


S' MEMORANDUM 


Defendants Ford 


reply mem 
should be 
compelled 

reply papers and 
ber 2, L973: are, 

which attempt to 

tiff's earlier submissions. 
new and revised data concerning 


* Both defendants are 


referred to "“Pora”'. 


10n Parts, 


hereinafter 


“Ford”) and Ford 


+ 


submit this memorandum in 


Ine ."s :-(" Fim") 


plaintif£' 


tiled on Octo- 
ion papers 


melas 
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The new motion papers introduce 


S financial condition, 


sometimes collectively 


make new allegations of fact concerning the alleged relation 
between FLM and the defendants, raise new legal arguments 
and indicate, for the first time, the nature of the summary 
relief FLM seeks against the defendants. 

However, none of the plaintiff's new arguments or 
allegations are sufficient to cure the inadequacy of its 
original motion. Defendants submit that FLM's motion should 
be denied because: 

-~ the new financial data prepared and submitted 
by FLM serves only to reinforce the fact that it will not 
suffer irreparable injury if its motion is denied; 

~~ new factual assertions made by FLM are both 
inaccurate and immaterial and afford no basis for reordering, 
by preliminary injunction, the nationwide system by which 
Ford distributes its crash parts; 

-~ FLM's new legal arguments provide no basis for 
injunctive relief; and 

-~- the summary relief requested in the reply memo- 
randum is totally unwarranted by plaintiff's showing upon 
this motion. 

The background of the present motion was set forth 


at pages 2 to 5 of Defendants' Memorandum in Opposition to 


Plaintiff's Motion for a Preliminary Injunction filed Septem- 


ber 17, 1973 ("Def. Mem.") and is not repeated here. 


1S see. 
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Argument 


1. The new financial data submitted by FL 


contradicts its contention that injunctive relief 


lite is necessary) Plain reply includes as 
a "Summary St sment Op -ing Re: = 10/1/71- 
B/3./73 = ( iment reviously stated 
operating result: LI ! year ended 


September 30, 1972 fiscal 1! ) and produces, for the 


first nr Sine s aments prepared by plaintiff's 


on this application for a pre- 
liminary injunction is whether or not FLM is in imminent 
1 collapse. The resoiution of that issue 
profits, after the Ford 
aised the prices on 


parts they sold to FLM, are su 


continue to do business. Plaintiff's own financial state- 


statements show a gross profit 


ince January 1 1973. Defendants had estimated 


trom FLM's records that the gr profit margin would be about 


FLM in its financial reports defines "gross profit” as 
sales less cost of parts sold. FIM's "gross profit 
Margin" is then defined as gross profit divided by sales. 


16% or 17% (Def. Mem. pp. 21, 24)* as compared to a gross 

profit margin of 17% to 18% in the three an? one-half years 
before the institution of the Wholesale Incentive Plan (Def. 
Mem. p. 21). FLM established in that earlier period that it 

not only could survive, but actually expand from average monthly 
sales of $13,611.58 in fiscal 1965 (six-month period) to average 
monthly sales of $32,498.96 in fiscal 1968 (Def. Mem. p. 23). 
Defendants submit that such a “track record" at a 17% to 18% 


gross profit margin clearly establishes that FLM can not only 


survive, but prosper, at a 15% gross profit margin now, espe- 


cially since FLM's average monthly sales are now about $67,000 -- 
twice what they were in fiscal 1968. 

Another interesting feature of FLM's new financial 
statements is that they completely belie the statements that 
the present state of affairs "does not assure plaintiff and 
its customers of a steady flow of Ford parts...." (P1l.R.Mem. 7). 
In fiscal 1972 FLM solid $736,967 worth of parts. Based on FLM's 
eleven-month figures to August 31, 1973, it is projected that 


it will have sold $806,000 worth of parts in fiscal 1973, an 


* The difference between the 15% rate plaintiff derives and 
the 16% to 173 estimate by defendants is attributable to 
the fact that Mr. McKee and plaintiff's attorney-accountant 
stated on June 8, 1973 that 3% should be added to certain 
cost figures (Carrad Aff't. 4% 4) but now assert that 5% 
should be added (P1.R.Mem. p. 8; Wasser Aff't. 4 3). In 
any event, even if one accepts plaintiff's present figures, 
the Gi fference is not material. 


ve 


increase of 9.3% over last year. Such an increase in sales 


obviously would not have been possible without a steady, and 
even increasing, supply of parts.* Plaintiff's financial 
statements display, even for the period after plaintiff 

was siieuediv "cut off" by one of its suppliers, Thomas 
Motors, Inc., on June 1l, 1973 (McKee Aff't. { 2(a)), no 
decrease in sales consistent with any adverse effect on 
FLM's business, ** 

It is noteworthy that Messrs. McKee ana Andidero 
have continued to pay themselves at the same high rate of 
$104,000 per year in salary, deferred profit sharing and 
pension plan benefits as they did in fiscal 1972. It 1s 
also nokeusrats that despite the statement that FLM is 
operating at a loss and has suffered a decline in "net 
working capital" and “capital” (P1l.R.Mem. p. 5; Ex. D), 
FLM was able, between September 30, 1972 and June 30, 
1973, to: 

--Spend $8,582 on new automobiles; 


--Increase its parts inventory by $6,533; 


Nor has FLM heen forced to reduce its inventury to 
Maintain its record-breaking level of sales; its ine 
ventory of parts actually increased by $6,533 between 
September 30, 1972 and June 30, 1973 (Pl1.R.Mem. Ex. D). 


It should be noted that Exhibits A and B to P1.R.Mem., 
letters from Thomas Motors, Inc. and Parkview Lincoln- 
Mercury, Inc. to FLM, refer only to termination of 
those dealers' incentive credits and not to a “cut-off” 
of FLM's supply of paris. 
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--Allow its uncollected bills (accounts 
receivable) to increase by $4,256; 


--Increase its “prepaid expenses" by $1,786; 
and 


--Leave outstanding a $6,000 loan to its 
stockholders -- Messrs. McKee and Andidero,. 


Defendants submit that the shuffling and reshuffling 
of assets and liabilities performed on plaintiff's balance 
sheets cannot obscure two important conclusions which 
plaintiff does not and cannot dispute: 

1, FLM's gross profit margin, which has 
stabilized at about 15% since January 1, 1973, is only 
slightly less than the 17% to 18% gross profit margin upon 
which it not only survived, but expanded its sales almost 
threefold, in a three and onerhalf year period in 1965- 
1968. (Moreover, at present FLM's dollar sales volume is 
more than twice as much as it was in 1968). 

2. Far from being “cut off" from a steady 
supply of Ford parts, FLM's fiscal 1973 sales have jumped 
9.3% over fiscal 1972. 

It 1s absurd to allege, on the basis of these 


restated figures which plaintiff itself has now produced, 


that FLM is in imminent danger of failure. It 1s not, 


and its own proven "track record" belies the assertion. 


3. New factual allegations made by FLM are both 


inaccurate and immaterial and afford no basis for reordering, 


by preliminary injunction, the system by which Ford distributes 
crash parts. 
A. FLM's relations with its dealer-suppliers. Mr. 


McKee's affidavit recites that “On June ll, 1973 I received a 
telephone call from Mr. Piveson, who told me that he had cut off 
sales to FILM... ‘as instructed by Ford Motor Company’." 
(McKee Aff't. 4 2(a)). This hearsay assertion of Ford's pur- 
ported conduct should be contrasted with the sworn statement 
of Mr. Fiveson, submitted with defendants! original memorandun, 
that Mr. Fiveson was not instructed to take any action with 
respect to FLM by either defendant, but made the decision to 
stop selling parts to FLM on his own without any intervention 
from Ford (Fiveson Aff£'t. WW 3, 4). 

Mr. McKee offers more second-hand hearsay when he 
states that "On October 31, 1972, I received a telephone call 
from Mr. David Pollack, manager of Atlas Lincoln-Mercury and 
he stated tc me that, on advice of Mr. J. R. Rose, District 
Sales Manager of Ford Marketing Corporation, there will be 
no further delivery of parts nor allowance of wholesale incen- 
tive credits... ." (McKee Aff't. ¥ 2(c)). Defendants do 
not dispute that Mr. Rose told Mr. Pollack that Atlas Lincoln- 
Mercury would no longer receive Wholesale Incentive Plan pay- 


ments on its sales to FLM in accordance with Ford's Wholesale 


Incentive Plan eligibility criteria. But Mr. McKee's allegation 


that Mr. Rose or anyone else at Ford ever told Mr. Pollack 
to stop selling parts to FLM is untrue, as is demonstrated hy 
the affidavits of Messrs. Pollack and Rose which accompany this 
memorandum. 

Thus ,there is clearly no basis for the charge that 
defendants are guilty of “conspiring with Ford-controlled 
dealers to cut-off plaintiff's supplies" allegedly "in restraint 


of trade" (P1.R.Mem. p. 4). Mr. McKee's hearsay assertions 


as to Ford's conduct are directly rebutted by the sworn state- 


ments of Messrs. Fiveson, Pollack and Rose. 

B. FLM's relations with Ford. Paragraph 3(a) of 
Mr. McKee's affidavit sets forth certain contacts which FLM 
Claims to have had with one of the defendants and by which 
it presumably seeks to invoke the “indirect purchaser" doctrine. 
(See Def. Mem. pp. 12-13). It is not disputed that FLM drivers 
“made continuous pickups [of parts] at Ford's Teterboro 
fwarehouse}" (McKee Af£'t. 4 3(a)). But such pickups for 
the account of a Ford dealer are in no sense a sale by Ford 
to FLM, even under the most liberal application of the "indirect 
purchaser" doctrine. FLM and other customers of Ford dealers 
are allowed to take direct delivery of parts from a Ford ware- 
house only under the following conditions: 

1. Ford receives a letter from a dealer authorizing 


one of its customers to pick up the parts -- not to purchase 


them. 


2. Ford bills the dealer, not the dealer's customers, 
for the parts. (It is the dealer who is liable to Ford and 
bears the risk that it will not be paid by its customer.) 

3. The dealer then bills its customer for the parts 
the customer has purchased from it. (Rose Aff't.) 

In short, while physically the parts pass directly from the 
Ford warehouse to the dealer's customer, the dealer is an 
indispensable party to the actual sales of the parts, which 
are sold by Ford to the dealer and then by the dealer to its 
customer. Permitting the dealer's customer to pick up the 
parts directly from the Ford warehouse is purely a convenience 
which does not affect the underlying sales transactions from 
Ford to the dealer and then from the dealer to its customer. 

Mr. McKee also refers to the fact that FLM's pur- 
chases of parts from Ford dealers have been audited by Ford's 
auditors. But, as defendants pointed out in their original 
memorandum, these audits were conducted as a check on Ford 
dealers' claims for wholesale incentive payments from Ford 
on parts sold by the dealers to FLM (Def. Mem. p. 13n). None 
of these contacts between Ford personnel and FLM constitute 


*he sort of intervention by Ford into the contracts of saie 


between various dealers and FLM which have been held to trigger 


the application of the “indirect purchaser” doctrine. (See 


Def. Mem. pp. 12-13; Rowlands Aff't.) 


cui Ma RRO EECA BRI aOR SEOIGIN me RNR CN ROSSER ee En SARS 8S BPO SESE SO UEDA A MBPS EIS EEA ss we rauahnasemnnaasounen ps hire 
osu ~ 1 eterna oe: eesti, 


Aiea OSRINERIN AUREL RENON ERENCE OER SSR 8B a A RA a i 


[ 
{ 
i 


11°7¢ 


In short, FLM's new factual allegations are in 
substantial part inaccurate and, in any event, immaterial 
to demonstrating any basis for a preliminary injunction. 

3. Plaintiff's further legal] arguments are 
without merit. FLM's reply memorandum appears to advance 
several new and vaguely stated legal arguments, but offers 
neither case citation nor specification of any section of 
law it ciaims to have been violated. 

A. The purported “premiums for the privilege of 
purchasing parts". On pages 3,4 and 7? of plaintiff's 
reply memorandum, it asserts that 3% {or 5%) mark-up from 
the "list price" of the parts it purchases from Ford dealers 
represents a fee charged by the dealers merely for “the 
privilege of purchasing parts". This characterization is 
absurd on its face. No businessman resells goods to his 
customers at his cost. As noted above, the Ford dealers who 
sell FLM its parts necessarily assume the credit risk; if FLM 
does not pay. the dealers for the parts it buys, the dealer 1s 
still indebted to Ford for the parts it has purchased for re- 
sale to FLM. FLM's argument ignores this assumption Of risk, 
common to most businesses, and for which 3% or even 5% is 


a relatively small charge.* Moreover, Ford's dealers, as 


* PLM itself has a “Reserve for Bad Debts” of about 15% of 
its Accounts Receivable. (PL.R.Mem. Exhibit Db). 
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do other sellers, necessarily incur the expense of record 
keeping of parts sold, billing and other bookkeeping, and 
other normal administrative expenses. To these expenses, of 
course, must be added some margin of profit. 

B. "Volume" discounts. FLM makes several references 
to the "fact" that it purchases greater quantities of Ford 
parts than some other unspecified purchasers. (P1.R.Mem. 
pp. 7, 8). Ford allegedly deprives FLM “of a proper volume 
discount such as is available to others having substantially 
less volume of purchases." (P1.R.Mem. p. 7). No specifica- 
tion is offered; in fact, FLM does not even identify any or 
the other purchasers of Ford parts with whom it compares itself. 
Moreover, the availability of wholesale incentive credits to 
dealers are in no way related to the quantity of parts pur- 
chased. The only criteria governing whether incentive pay- 
ments will or will not be made to Ford dealers is whether 
the pa’ts are resold and the nature of the customers to whom 
the dealers sell the parts; automotive service and repair 
shops are eligible customers and middlemen such as FLM are 
ineligible. (Def. Mem. pp. 2-3: Rowlands Aff't. @ 5.) 

Furthermore, while Section 2(a}) of the Robinson- 
Patman Act provides that sellers may, under certain circum- 
stances, grant discounts to buyers of larger quantities of 


their goods, it does not reguire them to do so. In fact, 


a seller who grants a quantity discount to certain pur- 
chasers bears the burden of proof in establishing that 
the discount is within the scope of the “cost justification" 


defense of Section 2(a). Nagler v. Admiral Corp., 248 F.2d 


319, 326 (2d Cir. 1957) Citing FTC v. Morton Salt Co., 334 


U.S. 37, 45 (1948). 

C. “Warehouse operations". On pages 8 and 9 of its 
reply memorandum, FLM charges that "acts by Ford in setting 
up a fully-owned warehouse Operation, such as Ford Marketing 
Corporation, and in preventing plaintiff from operating its 
Own warehouse operation .. . are depriving the public of 
the free, competitive flow of Ford crash parts." Just how 
Ford has allegedly prevented FLM from operating its own 
“warehouse” 1s neither specified nor seif-evident. Does 
Plaintiff seriously suggest that Ford must distribute its 
Parts on a nationwide basis without itself operating some 
Sort of regional warehousing system? If so, net only 
Plaintiff but all purchasers of Ford parts, including 
franchised Pord and Lincoln-Mercury dealers, would truly 
be deprived of “a steady flow of Ford Parts". This new 
charge 1s incomprehensible and in no way supports the 


extraordinary relief for which plaintiff asks. 


4. The summary relief requested in FLM's reply 
memorandum 1s totally unwarranted b laintiff's showing 
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upon this motion. The total inadequacy of plaintiff's showing 
to support the summary relief it requests 15 apparent when 
the items of such relief, now enumerated for the first time 
in FLM's reply memorandum (pp. 11-12), are examined. FLM 
seeks a mandatory injunction which would effectively reorder 
the entire nationwide distribution system cf Ford for its 
crash parts. FLM apparently now asks the Court 
-- to order FMC to give a discount to its dealers 
if they resell parts to wholesalers in the position of 
FLM; 
-~- to order FMC to direct Ford dealers to give credit 
to wholesalers who want to return obsolete parts; and 
-- to order Ford and FMC to sell parts directly to 


wholesalers and to abandon the existin: 
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tribution through Ford dealers. 

Such a radical change in the established method of 
distributing crash parts would have a profound effect not 
only upon Ford and FMC but also upon the nation's approxi- 
mately 6,800 Ford and Lincoln-Mercury dealers. Even 4 
minor change in Ford's nationwide plan entails extraordinary 
expenditures of time, energy and manpower in formulating the 
change, informing all affected persons of the change and 


supervising the implementation of the change. In any event, 


FLM has made no showing whatsoever, as the law requires, that 


the "balance of hardships" tips in its favor. Nothing that 


plaintiff has shown either as to its own business condition, 
as to the operations of the present system or as to its legal 
position would warrant the granting of such relief in advance 


of a full explanation of the issues upon trial. 


CONCLUSION 
As we have noted, plaintiff in its reply memorandum 

indicates for the first time the nature of the mandate which 
it seeks from the Court by way of preliminary relief (P1.R.Mem. 
pp. 11-12). It would compel Ford to reorder in substantial 
respects its current nationwide method for distributing its 
Crash parts. Neither the factual showing by plaintiff nor 
its legal contentions warrant any such extraordinary prelin- 
inary relief. The motion of FLM should be denied in all 
respects. 

Respectfully submitted, 

SULLIVAN & CROMWELL 

Attorneys for Defendants 

Ford Motor Company and 

Ford Marketing Corporation, 

48 Wall Street, 
New York, New York 10005 


Fovect ‘3cCrate, 
GE Cowizrel. 


October 19, 1973 
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Plaintiff, FLM COLLISIV: PARTS, [f¢., Tasive bhis 
memorandum in reply to the second memoraniaun Cole by efercsc 6s 
in opposition to plaintiff's motion for a preliminary inguuey cn. 

Defendants treat plaintiffs' original reply menor Bou 
as a new set of motion papers, defendants introduce new and sub- 
stantially erroneous arguments in their new memorandum and, 
therefore, plaintiff is now compelled to file this reply to 
defendants’ new memorandum. 

Argument 

Defendants, in their erroncous ar. 
cut-off of wholesaic credits to plninti’®. 
has caused no injustice to plaintitt, thas the ous-cie 


reinstating plaintiff's status to that existing before whe 


gh cota tN cA OT CC CEA, 


ST COPY AONE 


wholesale credit plan was gevised in 1968, and that the cut-off 
is, thereforc, not threatening the existence and continuation 
of plaintiff's business. have gone ‘through the gyrations of 

accounting figures containing gross and substantial 
errors of accounting theory: 

1, Use of “Frotit Margin" figures by Defendants ts 

show "no harm” to Plaintiffs-In section 1 beginning on pase 4 
of their new memorandum, defendants repeatedly refer to the 
"gross profit" margin (gross profit divided by sales) of 
plaintiff's operation, which defendants state is now 15% as 
compared to a gross profit margin of 17% to 18% in the three 
end one-half years before the institution or the wholesale 
incentive plan; defendants then state: "Defendants subsit 
that such a "track record” at a 17” to 18% clearly establisaes 
that FLM can not only survive, but prosper, at a 15% gross 
profit margin now, especially since FLM's average monthly 
sales are now about 867,000 --- twice what they were in 


fiscal 1968." 


Defendants, in the above argument, avoid reference 


to the Net Frofit margin of plaintiff (net profit divided by 


Sales), and assert a belief that plaintiff, as 2 company, can 
‘prosper now on a gross profit margin lower than that which 
existed five years ano, ignoring all of the plaintiff's 
present expenses needed to maintain {ts business. 

Examination of plaintiff's Exhibit "C" in plaintiff's 


prior Reply Memorandum, shows that in tho fiseul year ended 


September 30, 2972, before defendants’ monopolistic cut-off 

of plaintiff's incentive credit at the same time that plaintiff 
found no source of supply of Fora "Crash" parts except at an 
{ncreased premium price, plaintiff's gross profit margin was 
$246,620 on $736,967 Sales, OF 33.5%, and its net profit ° 


margin before officers’ salaries and pension plans and corporete 


income taxes was $156,388 on §736,967 Sales, OF 21.2% and its 


net profit margin after officer's salaries and pension plans 
but before corporate income taxes was 71%» 

Examination of the same exnibit shows thot in the 
eight months enced August 31, 1973, during the first full 
period when the plaintif< was deprived of its wholesale credits 
and it had to pay 4 5% premium to Fora dealers to purchase its 
Ford parts, plaintiff's gross profit margin was $80,661 on 
$539 ,606 Sales, OF 14.9%, its net profit margin before officers’ 
salaries and pension pians and corporate {ncome taxes was 
$14,861 on $539,606 Sales or only 2.8% An even more dramatic 
example of the {mpact of defendant's cut-off of plaintiff's 
wholesale credits and perating privileges 18 that in the eight 


fo) 
plaintiff had a net Loss 
months ended August 31, 1973, after officers’ salaries and pen@ 


gion plans of $54,452, or 10.1% of its Sales: 

Do defendants propose that the plaintiff can prosper 
with such losses, and do defendants propose that plaintiff's 
officers, each with approximately a quarter of a century of 


expericnuce in the automotive ficld, reduce their galaries to 


South Che Ca eae plasntiff can gust break even) and 


-3- 


abandoo the pension and a@eferred-profit sharing plans, 
instituted anc approved by the government on a basis that 
would benefit all full-tine employees who are employed veyond 
three years? 


"Moody's Nandbook of Common Stocks", (Third Quarterly 


i iad 
1973 Edition) shows that Ford Motor Company, one of the dcefend- 


ants herein, had an operating profit margin of 8.05 in the year 
1972, and on a vastly greater volume thao plaintiff. 

2. Impairment of supply source reflected by f'narcial 
statements- 

Defendants state, in their caeean, beginning in 
the second paragraph on page 4, that “FLM's new financial 
statementS... completely belie the statements that the present 
state of affeirs does not assure plaintiff and its customers 
of a steady flow of Ford parts eee” Defendants go on to 
cite the projected increase of plaintiff's sal@s for 
fiscal 1973 by an estimated 9.3% over the prior year. This 
({neludes Ford parts price increase and is a reduction from the 
12.6% increase between the fiscal years 1972 and 1971. ilaintiff 
was only able to obtain a precarious supply arrangement after 
11/1/72 for its continued operation by the payment of a "sremiun" 
of 5% of purchases to Ford dealers (as compared with a prior 
years' premium of 3%, with no assurance of a continuation of 
supply under this arrancenent (example: Thomas Motors cut-off 
of supplies after six months - McKee Afft't #2 (a)). 

3, Balonce dhoot items in Rofend nts’ ara oto 
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On Page 5 and later pages of their memorandum, de- 
fendants note that plaintiffs claim a loss but continue to pay 
officers' salaries, and infer that (1) plaintiff's capital 
declines are doubtful in that new automobiles were purchased, 
(2) the parts inventory has increased, (3) uncollected accounts 
receivable have increased, (4) prepaid expenses have increased 
and (5; a loan to stockholders has remained outstanding. 

Defendants further "submit that the shuffling and 
reshuffling of assets and liabilites performed on plaintiff's 
balance sheet cannot obscwre two important gonclusions ..." 

Defendants have payed on words, with an inference that 
the figures have been "shuffled and re-shuffled" and are there- 
fore unreliable, whereas the record and standing of the Certified 
Public Accountants who have prepa red the reports is outstanding 


and, while the reports are submitted to further plaintiff's 


cause, there has been fo "shuffling" technique used. 


: Defendants txlect balance sheet figures at random 
and out of cont .% of the full balance sheet and thus distort 
their allegations. 

At this time, in this reply, plaintiff will not repeat 
the presentation of current profit figures shown on a comparative 
basis with prior periodsbefore officers’ salaries and pensions, 
nor repeat the experience and value of the officers in planning 

_and instituting the growth of plaintiff, but will reply here to 
the above allerations: 

(1) Autovehi te Purehacens 


€ 


-')- 


Plaintiff has purchased automobiles concistently since 
the inception of the company, said autos being used in the pur- 
chase, sale and delivery of parts and in other business trans- 
actions performed by the two officers, who carry the panagenent 
of plaintiff; the last audit of the income tax return of one 
of the officers related to travel and entertairnent expense,» 
resulted in a "no-change” audit. (See Wasser affidavit with 
this memorandun). 

- (2) Parts Inventory Increase. 

Defendants allege that the Lnecence of inventory parts 
by $6,533 between September 50, 1972 and June 30, 1973 further 
disproves plaintiff's argument that its net working capital has 
suffered in the period waen defendants cut-off their credi:s to 
plaintiffs. 

An examination of Schedule "D" - Balance Sheet ~ in 
plaintiff's original reply memorandum, will show that wnile the 
dnventory of partsdid, indeed increase by 56,533, plaintiff's 
Accounts Payable (bills for merchandise owed) increased dy 

44.677, a fact that defendants, in their latest memorandun, 
convenisntly overlook. 

Defendants also overlook the fact that the inventory 
supply of parts actually decreased, if we assume that the 
6/30/73 inventory of $89,180 would have teen $75,576, a decrease 


of 37,071 from the 9/70/72 inventory of 882,647, if the approxi- 
1 


a 
moteoly addition/1G5 cost needed to pay for the purchase of purts 
was taken into consider:tion. 
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of the inventory by $6,533 was included in the net working 
capital figure at 6/30/73 (Total Current Agsets Minus Total 
Current Liabilities), which declined from $92,833 on 9/30/72 
to $39,224 on 6/30/73. 


(3) Increase of Uncollected Accounts Receivable. 

Defendants allege that the increase of plaintiff's 
Account Receivable balance by 34,256 casts some doubt on plain- 
ti.f's claim of "net working capital” decline: 

As has .2en noted in the preceding section (2) hereof 
relating to inventory parts, the higher accounts receivable 
figure is included in the net working capital figure of 6/30/73. 

(4) Increase of Frevaid Expenses. 

nis acecuns has increased because the loans required 
to operate the business have had to be increased due to defend- 
ants' cut-off of credits, and, as is normal accounting practice, 
interest is deferred and treated as an asset and is gnort ized 
over the life of its related loan; similarly, insurance costs 
have increased, and insurance "unexpired" is deferred and 
treated as a prepaid expense. 

: siders Outstandin«. 

As will be noted in Exhibit "D" - Balance Sheet - 

Loans to Stocxholders (John Andidero and Stepnen McKee) of 


$6,000 have remained outstanding, but accruals due to these 


same individuals have remained unchanged at $15,140. 


4, Defendants’ “Nererancum T- Inaccurate ith Rogara 
Defendants” Ucrer os eee 


to Piha pelatians itn its Healer-Guvoliers ava yith Ver 
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—— 


ode 


(1) Defendants ciaim in 3(A) that Ford had no hand 
in the cut-off of dealer supplies to FLM and that the facts 
alleged in the McKee aff't., # 2(C), relating to Ford's 
contrat of Pollack in its dealings with FLM, was hearsay anc 
untrue; however, at the request of Mr. MeKee, on October Jia 
1972, FLM's counsel, David L. Wasser, eriled Pollack to see 
whether supplies could be resumed, and was gives substantially 


the same statement rendered to Mr. McKee by Nr. Poliack earlier 


’ 


that day (See sew Wasser Aft*t.2. 


It should be further noted that in plaintiff's 
Exhibit "£" - Federal Trade Commission Interview Rcport - in 
the second paragraph on page 3, Mr. MeKee stated that Thomas 
"(Motors) had approachedrLM a week defore the cut-off (at that 
time unknown to FILM), attempting to solicit FLM's entire purchas 2 
of Ford parts. Thomas Motors, a dealer of which ford is a 
majority stockholder, knew of the cut-off before it happened, 
and then made a deal after the cut-off to supply FLM with its 
parts at an 18% incwease of cost (16% benefit to Ford and 2% 
benefit to Thomas, plus the 3% originally paid to the prior 
supplier), and defendants would have us velieve that Ford, with 
its vast power and tight control over all of its market, had 
no influence over the dealers in all of these proceedings! 

(2) Defendants claim in 3 (B). that pickups by FLM 
fron Ford's warehouse were nov purchases from Ford for FLM's 
operation, but just a “eonvenience” for the stealer, "om Vid) ue 

oe ee ee : 


. 


Defendants, in the above argument, nowhere refer to the 
essential elements of the actual happenings; as noted in the 
McKee affidavit, #3, FLM dealt directly with defendants and 
ordered its parts directly from defendants, the pick-up being only 


part of the transacticn. (Also see the first sentence on Page 


3, Exhibit "E" - FTC Report). 


It is obvious that Ford's billing procedure (through 
the dealers) is just an economic waste, 4 subterfuge for the 
continutation of Ford's monopolistic practices, the dealer not 

[| being an “indispensable party", but just a"dispensable obstacle” 
in the flow of interstate commerce. 

Even the credit risks of the dealers throughout the 
history of Flii's existence .were minimal as FLM, as requested 
pledged assets (savings a/es) with dealer-suppliers until these 


pledges were no longer requested by the dealers (See Wasser Aff't). 


» 


Defendant's Interpretation of the 5% "“Freniur” is 

Inaccurate. 

+ Defendants, on page 10 of their new memorandum, assert 
that the 5% charge by dealers to FLM is a gross profit on sales. 

As noted in Paragraph 4 hereof and elsewheré, the 

dealers serve no function except the receipt and relay of bills 
to FLM, and have suffcred no credit losses. FLM orders the parts 
from Ford direct, using its own premises, staff and telephone 
expense, picks up the merchandise from Ford direct with FLM's 
trucks and autos, delivers the merchandise to its own wareouse, 
and keeps records of all the transactions. 


mn t 
at 


are indeed really net profit, the billS having been posted vy 


a 


the regular bookkeeping staff of the dealers, and in a sense, 
are interest charges forced upon FLM by Ford, with the approxi- 
mate following effect: 

5% of Purchases (Sight Months Ended 

8/31/73, ilaistiff'’s cxh. "Co" 

Uriginal Raply Menorandum) $21 ,855 

Averate Accounts Payable: (Exh. “D") 


9/30/72 229,409 
6/30/73 


mb O86 
0G = 951,748 


Annualized Charges $21,895 x 22 = 


Annual Rate of Returns to Dealer, based 


upon A/es Fayabie, as an obligation of ‘3 s 6 4% 
dealer. ye a 


Defendants overlook this fantastic return vy the 
Ford dealers with virtually no investment and no credit losses 
(vad debts of FLM have no relationship with the dealers), (also - 
‘see McKee aAff't., page 2, showing payment to Thomas Motors of 
the oills during the month of purchases with a enaller part of 
the account owed being settled during the early part of the 
month following the purchases). 

Defendants equate, ia their foot note on page 10 of 
their memorandum, FLM's “Reserve for Bad Debts" of 15% of its 
Accounts Receivable, with the 5% charged by the dealers. The 
obvious error of accounting theory here is that defendants 
have equated a factor related to "real" accounts (Accounts 
—Reccivable and the Reserve) with "sominal” neounts, (o. cores 


charges and turchases). =xamiration of Plaintiff's Exiabie "4 


co ARR SRR RCD rs NER AS TOO 


(Balance Sheet) will show that plaintiff increased its Reserve 
for Bad Debts by 3330 in the nine months ended 6/30/73, this 
being an expense of .0005 of sales of $606,476 for the nine 
months (Exh. "C"). 
6. Defendant's Justification of Discrimination 
ne Grantint of Voluse Discounts is in error. | 
On Section "B" on page 11 and 12, defendants are in 
error in arguing that FLM under the law, need not be treated 
equally with others on its volume purchases. i: 
It should be noted that in the Federal Trade Commission 
dnvestigative report, (Exhibit “e"), Mr.' McKee (page 7, Ppara- 
graph 2) indicated that of his own knowledge, there are only a 
few dealers in the New York area who stock crash parts on a 
fairly large basis. 
Defendants Interpretation of tne need for FLM's 
Warehouse Onerntions is Incorrect~ 
In Section "C", page le of defendants’ memorandum, 


they imply that plaintiff desires a discontinuance of Ford's own 


warehouse operation; it is not the practice of setting up a 


warehouse operation, but the practice of creating a monopolistic 
power preventing such operations. as FLM,that serves and 
benefits the manufacturer and the public, continuing its whole- 
sale existence, that is the evil. 

8. Defendants Assertions that Injunctive 3 
Plaintiff would harm Defendants, is Unwarrantedc- 

Defendants argue, on panes 17, 19 and 14, 
plaintiff's requent for injunctive relief is mranted, thors: 
IwdGld Wea “Velie Cit Ge TA et Oe OL 
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puting crash parts «++ would have a profound effect not only 


upon Ford and FLM but also upon the nation's approximately 


6,800 Ford and Lincoln-Mercury dealers seee 

They argue, further, that FLM has not shown that the 
“Dalance of hardship" tips in its favor. 

Nowhere do defendants submit any proc: or make any» 
logical sense in their argument that reinstating FLM's incentive 
and cther credits is a”radical change”. FLM received the credits 
previous to Ford's unilateral cut-off of the credits to companies 
such as FLM; the “radical change” ¥as instituted by defendants . 
in cutting out plaintiff from its credits, not ina reinstitution 
of same. 

Plaintiffs’ operation, 4s previously noted in all 
of plaintiffs’ papers previously submitted in this case, is of 
both benefit to nanufacturer, the dealers and the public; plain-= 
tiff is the only sufferer from the cut-out of credits and the 
jeopardy to its continuation (as shown by plaintiff’ s Exhibits 
C and D), of FM's operations. Due to FLM's operation, 

the @efendants and Ford dealers benefit because FLM has 
developed a fast local distribution system with a technical 
service combined (See MeXee Affidavit, Pare 4), which enables 
"Pord" cars to be repaired promptly, and stimulates sales of 
Ford parts and Ford cars. 

The public benefit of FLM's operation is tremendous, 
due to its same-day service of crash parts including sales to 
Ford deulers (iekee artes). 


othe 


ee 


xy Ford's net income of $870 ,0CO ,000 (Ioody's Handboox 
of Common Stock- Third Quarterly 1973 Edition) has not suffered 


due to the granting of incentive credits to FLM until Nov. 1, 


— oe ee er re = me 


1972, the afore-said figure being the highest annual net incone 
figure in its history. 
Conclusion 


Poa 


As shown, the motion for 4 Preliminary Injunction oust 


be grantec to avoid hardship to plaintiff and to the public and, 


strangely enough, to defendants. 


Dated:new York, New York Respectful): submitted, 


Uctober 26, 1973 Oe: J qf. . Agger 


David L. Wasser 
Attorney for Flaintiff£ 
FLM Collision Parts, Ince 
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250 Vest 57th Street 
New York, N.Y. 10019 
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FORD MUTOR COMPANY and FORD 
MARKETING CORPORATION, 
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STATE OF NEW } as. 
COUNTY OF NeW YORE ue 


DAVID L. WASSER, being duly sworn, says: 


_ iT have been attorney and certified public 
accountant of plaintiff herein. This affidavit is submitted 


in support of plaintiff's memorandun in reply to defendant's 
second memorandum opposing plaintiff's motion for a preliminary 


{njunction. 


‘ \. With regard to Par. 3(1) of Plaintitt’s 
Memorandun: (Automobile chases)- 


There have been a number of audits of the FLM's 
officers’ ineome tax returns pertaining to the use of autos for 
business purposes and this use was substantiated, the audits 
resulting in either minor disallowances or *no-change” reports. 

2. Mith renard to Par. 3(1) of Flaintiff’s 2 
Memorandun: (fond's dircetions to Pollack) = 


On October 71, 1972, I called Mr. David Pollack, of 


Atlas Lincoln-Mercury, at the request of plaintiff, to inquire 
as to the status of FLM's supply arrangement with "Atlas"; Mr. 
Pollack informed me that he was discontinuing doing business with 
FLM on the advice of "Ford". 

3. With resard to Pararraph +(2) of Plaintiff's 

FLM's credit status with Ford 

Since FLM commenced operations in 1965, FLM has paid 
all of its bills owing to Ford dealers promptly, and has a good 
credit standing with its bank,County Trust Company. 

In the earlier years of FLM's operation, the Ford 
dealer billing FLM held savings account bank books of FLM's 
officers as collateral for the payment of bills, and I was a 
co-trustee of these books, along with counsel for the Ford 
dealer. In recent yeurs, Ford dealers billing ELM have not 


required Gott at eral, due to FLM's credit record. 


la. a4 Z Ny Jaoserry 
av « Wasser 


Sworn and seal Par to” 
before me this “4th day 
of October, 1937 s, 


Ati B AGEL 


LEWIS IL STACKELL 
Notary Pablo. Site of New York 
No. 03-41-1500 _ 

Qualified im Queens Cou: 
Term Eapevs March ere Wy ta 


CORY RECEMED 


oct 26 1973 


Plaintiff’s Additional Memorandum and Updated 
Financial Statements in Support of its Motion 
for Preliminary Injunction, February 25, 1974 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


PLM COLLISION PARIS, INC., 
Plaintiff, 
—-against- 73 Civ. 113 


FORD MOTOR COMPANY and 
FORD MARKETING CORPORATION, 


Defendants. 


New york, N. 
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March 18, 1974 


4:45 p.m. 
Before: 
Hon. Thomas P. Griesa, 
District Judge. 
APPEARANCES: 


DAVID L. WASSER. Esq. 
Attorney for Plaintifet 


SULLIVAN & CROMWELL, Esqs. 
Attorneys for Defendnats 
By: ROGERT MaCCRATE, Esa. and 
DAVID C. CARKAD, Esq., of Counsel 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 
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THE COURT: We have had a discussion off the 
record and, as I understand it, the plaintiff wishes to 
Withuraw 1t€S motion for preliminary injunction; is that 
Figne? 

Mai. WASSER: Yes, your llonor. 

THE COURT: And we have been discussing 
question of trial date. We had, at the time of cur 
hearing, fixed a trial date of April lst. 

Mr. WaSser, On behalf of the plaintiff, has 
Stuted that that date cannot be net and that is understand- 
able. 

After some discussion off the record, I am yoing 
to tentatively set June l/7th as a trial date. That is with 
the understanding that Mr. MacCrate may have to give priority 
to a trial before the chief judge, but at least as of now 


that is tentatively set. 


| 
| 
| 
} 


It may be that Mr. Wasser will bring in co-counse} 
and he 1S going to work on that. | 

I think that we ought to work back from June L7th| 
and set some kind of a briefing schedule. Let's work back- 
wards and say that not later than June 10th I am to have the 
defendants’ trial brief, not Ls I am to have | 
the plaintiff's trial brief. That last week before the 
trial if anybody wants te reply they can do it but at least 


SOUTHERN DISTRICT COURT REPORTTARS, U.S. COURTHOUSE 
FO\.EY SQUARE, NEW YOR wiv co 7.4880 
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we will have the main trial briefs in by June 10th. 

Now, leading up to the trial briefs, I would 
like to have the plaintiff start out an we'll fix a date 
for this by submitting proposed findinys of fact and con- 
clusions of law. This is, it seems to me, the best way to 
get the facts down so we can get as much stipulated as 
possible. 

So why don't we say that by May 6th tne 
plaintiff's proposed findings of fact and conclusions of 
law will be served on Mr. MacCrate. 

Have these in detail, just as much detail as you 


possibly can. A lot of conclusory general stuff won't serve 


the purpose. We are going to try to use this to work out 

a stipulation of as many facts as possible, Mr. Wasser. 
Now, let's say that, Mr. McCrate, if you would, 

after you get Mr. Wasser's material, look at it and what 


you ought to do is, if you find that this is too general 


or doesn't go to the issues or something like that, why, 


just have another meeting. I don't want to have that time 


hopefully if Mr. Wasser's material is satisfactory, you 


and your associate can look at it and confer with Mr. Wasser 


and see what you can agree to. If he's used incorrect 


figures or something, incorrect here and there, you can teil 


| 
| 
| 
go by and end up with a lot of inconsequential stuff. But | 
I 
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him, correct him, and hopefully he will correct what he can, 
but you can end up agreeing on as much as possible through 
that process of discussions; and then to the extent you 
can't agree, then you can, in other words, file a response 
indicating what you can't agree, even after discussion, and 
your counter proposals as far as findings of fact. So we 
ought to come to trial with a list of agreed findings 
and then the plaintiff's proposed findings on things that 
can't be agreed on and the same for the defendant. 

It would seem to me that your material, 
Mr. McCrate, should be filed on the 20th. Any. help I can 
be to the process of stipulating, why you can come in. 
Maybe we won't have to have much of a trial. Is that okay? 

MR. WASSER: Your Honor, I'ma little concerned 
with the time element. I hate to take up the time of this 
Court. 

THE COURT: That's all right. 

MR. WASSER: I know your schedule is very heavy. 
I'm seriously concerned with the May 6th period. In looking 
over these dates, I feel we might have to move to August, 
possibly move up each date proportionately and take our 


chances en survival, because if we had the funds at this 


point, there would be no problem in having everything we 


need in very short order, but we have made an estimate of 
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what was asked of us by the co-counsel who I wanted to help 
me at this phase, and it came to about a $25,000 fee 


before the trial. 


dhd | ' 4520 5 | 


Now, if the firm were functioning and in good ce 
order -- if it weren't for this matter, I believe we could 
afford the $25,000. I'm appearing strictly on a contingent 
basis because it was my regular client. 

THE COURT: Let me ask you this: It's probably 
hard for von te predict. I don't want to make the pretrial 
£0 cumbersome that it bogs you down. At the same time, 
either we ought to have some pretrial so that we don't just 
flounder into a trial and just have a disorganized situation. 


How much or how little pretrial this case needs I really 


don't know. It could be very simple, If it is simple, 


though, it will be, you know, easy for everybody. 


| 


But I think I have got to have this done. This 


is one way, and it is not a bad way, to get the pretrial 


done. 


WASSER: I agree with everything you said 


except -- 


THE COURT: When do you think you could get 


your proposed findings; in other words, just get your case 
laid out so you could give me the materials? Do you think 


May 6th is too early? 
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MR. WASSER: Yes. In other words, I don't want 
to throw everyone off by coming back later on. 

THE COURT: If we get much past May 6th we 
really can't try it in June, that’s the trouble. Could you 
make it May 15th? That probably doesn't make enough 
difference to you. 

MR. WASSERMAN: No. I would say that even 
if my client has to lay off people, we would have to try 
for an August date. This is my opinion based upon the 
work that I have done, the work that I have pr jected as 
to what would still have to be done. I spent a great deal 
of time on this case and i have a very small staff and I've 
been successful in many matters. So I think perhaps 


August -- 


THE COURT: I will do anything to try to meet 


the June 17th date, if you want to try to meet it. Or we 
can have it go over until August and that's about the best 
Lf can do. 

MR. WASSER: I believe that August, between the 
two, disadvantages -- 

THE COURT: It's going to have to be late in 

A 

August, because, Mr. MacCrate, when would you be able to 


go i¢7 


MR. MacCRATE: I would request we might start 
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on the 28th of August. 

THE COURT: Well, that is all right with me. 
28th of August. 

MR. WASSER: Right. Your Honor, if you would 
like to move all the dates back proportionately -- 

THE COURT: Well, let's move the dates. Let's 
Just start all over again. Why don't we have the -- 

MR. MacCRATE: Off the record. 

(Discussion off the record.) 

THE COURT: We'will set the trial date of 
August 28th and let's have the plaintiff's proposed findings. 
I want them while you are here and able to go over tiuem. 

If I said the &th of July -- 

MR. MacCRATE: I was going to suggest either 
the first or the 8th of July. 

THE COURT: Let's say the 8th of July, and then 
the defendants' proposed findings would be two weeks after 
that, the 22nd of July, and let's have the plaintiff's trial 
brief the 29th of July; the defendant's trial brief the 


iL2th of August. 


When you get into the vacation and briefing and 


all, does that present any problem to you, Mr. MacCrate? 
MR. MacCRATE: I believe we can meet that, 


your Honor. 
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THE COURT: All right. Because I think you 


pretty much know what you want to brief. 


| 
: Okay. That makes sense. 


MR. WASSER: I certainly appreciate your patience 
with this. 
THE COURT: That's okay. 


“ * © © & 
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Memorandum Endorsement of Judge Griesa 
Withdrawing Plaintiff’s Motion for Preliminary 
Injunction, March 18, 1974 


| C809, ERDUE 
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\ UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NeW YORK 


| 

i 

‘LH COLLISION PARTS, INC., 

I Plaintiff 


i -against- NOTICE OF_ MOTION | 


\ 

‘ 

FORD MOTOR COMPANY and ORAL: ARGUMENT 
[FORD MARKETING CORPORATION 


Defendants 


se 4 
73 Civ. 715 (TPG) , 


PLEASE. TAKL NOTICK that upon the annexed affidavit of 
STEPHEN MCKEE, Secretary-Treasurer of plaintiff, sworn to 
May loth, 1973, and upon all of thepleadings and proceedings 
had herein, the undersigned will move this Court at a Motion 
Part hereof, at the United jtates Courthouse, Foley Square, 
New \ork, N.Y., On Mey—2+tr, 1973 at 10:00 A.M. OF as 80en 
as counse! can be heard, for 4 preliminary injunction 
restraining defendants from the contanuing, during the 
pendency of this action, the acts referred to #n paragraph > 


of said affidavit. 

Yours, etc. 

Dated: New York, New York 
May 14th, 1975 


or Aye Fie 


Attorney for Plaintiff, 
250 West S7th Street 
New York, New York 100198 


CIrcle 6 - 3880 


TO: : 
ROBERT. MAC CRATE, ESO. 
SULLIVAN & CROMbELL, ESO. 
Attorneys for defendants, 
- 48 sali Street 
i New York, New York 10005 
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pie ene te 


a. 2) ee eeennemenaeas 
UNITED STATES DISTRIC7 \LOURT 
SUUTHERN DISTRICT F ~ YORK x. 
. > Go Civ. 3 
FLM COLLISION rare INC. , Plaintiff eae 
-acainst= , c oMO ON FOR 
FORD MOTOR COMPANL aud ett pad ee 
FOTD MARKETING CC -lCRATION, Defendants x iis vost 4s \ ( 


State of New York 
County of Rockland 


’ 


Stephen McKee, being duly Sworn, depoces and says: 


1. He resides at 15 Underwood Road, Monsey, New York, 10952 
and is the Secretary-Treasurer and Chairman of the Board ofa 
Directors of the plaintiff in the above-entitled action, 

~ 
2. This is an action under Sections 4 and 16 of the Clayton 
Act to recover damages and for injunctive relief due to 
defendants' violations of the Anti-Trust laws; : 


¢ 
3. Defendants are continuing the practices discriminatory . 
to plaintiff, as noted in paragraph 17 and elsewhere in 
plaintiff's complaint; because plaintiff must pay 26.0 per 
cent over the price availablé to "Ford" dealers and others 
favored by "Ford," plaintiff, commencing with the latter 
part of 1972, is incurring such extra costs in excess of 
810,000 per month, the major portion of its gross profit 
rate has been deleted from its business, due to said 
discrimination, and it has been forced to obtain temporary, 
limited outside financing to remain in businese, which 
financing, at best, will not be sufficient to enable 
plaintiff to stay in business until the culmination of this, 
case. 


4. Unless defendants are enjoined and restrained during " |. 
the pendency of this action from the commission of the acts 
as above set forth, the plaintiff will suffer great and 
irreparable damag«. ' 


Sworn to before me this : 
/\Ax day of May, 1973. Vil by dh 


avin - WASSER 
» OTaay PUBLIC. State of New York 
Na 444164100 
Qo cag i Roctiand 
Somes Lagean Mach 3 19799 
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UNITED STATIS DISTRICT COURT : 


SUUMIERN DISTAICT UF WEwW Yursk 
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FLM COLLISION PARTS, INC., 
Plaintiff, 


-V= 
FORD MOTO2 COMraNY and 


FOR MARKETING COxKPORATION, 
Deferncants 


FIRST Si” OF INTERROGATC2IES TO THE 
DEFENDANTS FORD MOTOR COMPANY and 
PORD MARKETING COzrO2ATICN 

SIRS: 

FLEASE TAKE NUTICE that the plaintiff, FLM COLLISIO 

Inc ("FLY"), hereby requests shat the defendant, FORD 
"FOMO") and the defendant, FORD MARKETING COxPOR 
c"), answer the following interrogavories in accordance 
Rule 33 of the Federal Rules of Civil Procedure. 
Definitions 

Unless specifically indicated, or otherwise required by 
the context in which the terms, pames and instructions are 
used, the following definitions shall be applicable herein: 

A. "You" or "your" refers to the defendants and their 
subsidiaries their predecessors and successors,their present 
and former directors, officers, agents, consultants, and em- 
ployees, and all other persons acting or purporting to act on 
behalf of, or wno are subject to the direction or control of 
any of the foregoirg. 

B. “Document” or "documents" means all written, printec, 
typed or other graphic matter, all mechanical and electronic 
sound recordings oF transeripts tuereot, all punch carcs, 
macnetic tapes, tises, data cells, or any otner electronic 


devices; and all print-outs and runolfs now, or at any tine, 


1600 


Hin your possession, custody or control or known to you, 
whether or not prepared by you. “Document” or "documerts" 
include, but is not limited to, all agreements, memoranda, 
reports, notes, diaries, calendars, telephone bills, intern 
comaunicacions, inter-office comzunications, telegrans, l 
i data, books, manuals, cirectves, dulletins, accounts, travel 
and expense accounts and reports, vouchers, invoices, bills, 
fH ledgers, financial statements, forecasts, appraisals, surveys, 
|} calculations, statistical Statements, maps, charts, graphs, 
rawings, vork sheets, minutes, and summaries of meetings, 
conversations, or communications of any type, including 
telephone conversations. “Document” or "documents" also 
j includes all copies which are not identical with the original. 
C. "Identify", when used with reference to a Gocument, 
| means state: the date and tivle of the document; the author 
lor person or persors who prepared it; the type of document (e.z. 
letter, memorandun, telegran, chart, form, etc.); its present 
Hiocation and custodian; a suma ry of its principal purpose 
or provisions; the subject matter thereof; what parts of the 
information are contained on an electronic data processing 
| System and an identification of such system, including the 
fields of data recorded therein; if a contract or agreement, 
the parties thereto, the dates of all modifications ard amend- 


ments, anc the date, if any, upon which it 4s authenticated; 


if a form, the form name and number and the periods during 


j pared that relate or refer to the document that you are requeste 
to identify. If the document was, but is no lenger in your 


possession, custocy, or control, state what disposition was 


which it was in use. Identify all documents which were pre- | 
1 
\ 
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it. 
"Identify", when usedwith reference to an in ividual, 
meacs State his full name andpresent address, his present 


last known position, ane business affiliation, and his pos 
q 


and busizcess affiliation during the time in question. 


"Identify", when used with reference to a orpora 
partnersnip, or other business concern, location or facility 
means state its full cane and present business address. 

"Identify", woen usedwitkeference to an act, transe<¢ 
action, or instance, means state: the date and time 
occurred; the place where occurred; the identi 

therein; on whose behalf 
participated or purported to participate 
matter, acd circuzstances surrounding it, and 
suostarce of all conversations or oral communications occurriz 
Curics, or in connection with, it. 
D. “Crash parts" means body parts for vehicles manufacture 


joy toe Ford Motor Comzary and its affiliates, contractors, subd- 
rf ’ , 


| 
Sidiaries or agents other than those body parts assembled into i 


new vehicles prior to their sale. 
E. "“Dealers" means franchised Ford or Li 
Gealers, not including those who are dealers 


labelled as "franchised" dealers. 


1. State the full name of your company, the nature of 
each of its business activities, the date and gate of its 
incorporation, and the location of its principal place of business 
ard the business activity carried on at each such location a 


mame uncer which such business is conductee if other th 


~3— 


a 
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your corporate nane. 

2. Identify each past and present officer and director 
of your company end each officer of any division thereof 
(excluding those who have not served in any such capacity since 
April 1, 1965). 


3, With respect to each corporation of which your cozpany 


owns fifty per cent or morejof the voting securities, or which 
you company otherwise controls or has power to control, state: 
(a) the full name of the corporation; 
(b) the nature of each of its business activities; 
(c) the date and state of its incorporation; 
(a) the location of each of its.principal places of 


business and the business and the business activity carried on 


(e) the date or dates upon which yous company acquired or 


at each such location; | 
{ 


obtained its interest in the corporation, or the date upon which 
your company created the corporation; and 
(f) identify each past anc present officer and director 
of such corporation (excluding those who have not served in any 
such capacity since April 1, 1965). | 
4&4, Describe in detail the present organizational structure 
of your company and each variation thereof since Aprii 1, 1965, 


and identify all documents referring or relating to any adoption, 


amendment, retention or variation of each such organizational 
structure. This description should include, but not be limited 
to, formal and informal divisions, subsidiaries, departments, 
profit centers, policy groups, advisory groups and committees. 

5. Identify each person who has had management responsibdil-~ 
ity in each organizational unit of your company described in 


Interrogatory 4 since April 1, 1955. 
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i 6. Describe your distribution system of “crash parts”, 
i 

izgince April 1, 1965, dncluding, but not limited to: 


(a) Names of {ndividuals who have prepared the systen's | 


an 


rules, their duties, the mauner of your control of the systec, 


our method of communication and shipping to those who receive 
td PpPsng 
your “crash parts"; 


aa 


(>) Identify and describe with elation to said dis- 


eae enna 


tribution system all documents and acts or transactions related 


to the circulation of manuals, price and distributiou rules 


5 noel 


that you have issued since April 1, 1965, setting forth all 


itypes of purchases and your instructions varying the credits 


and discounts dependent upon the disposition of the "crash 


parts" after your sale of same; 


| 

| 

ii 

! 

oe ané/or creuits given to purchasers or allowed on 
i 

i 

| 

(c) Identify documents used in calculating discounts 

| and credits on “crash parts" sold by you since april 1, 1965 ané 

i 

| describe the calculations and the methods of setting up tne | 


discounts; 


(a) Identify and describe all documents, acts or trans- 
actions, individuals or corporation who were involved in any 
lway, or who received notice of (and the date of such notice) the 


change of your manual on July 1, 1971, wherein you redefined 


| your criteria for an "eligible customer" for wholesale credit 
(incentives of “crash parts". 

9. With respect to each (nvestigation, inquiry, proceeding | 
or other matter, involving any aspect of the "crash parts” 
industry since April l, 1965 to which you were a party (as 


| plaintiff, defendant, claimant, or otherwise), or in which 


information was sought with respect to your activities, involving 


(a) the antitrust Division of the Department of Justice, (bd) the) 


<5 
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Federal Trade Commission, (c) any claim or question under the 
antitrust laws of the United States or of any State or other 
| jurisdiction, (4) any claim or question of (i) unfair trade 
practices or (ii) unfair competition set forth: 

(A) the nature of the matter including but not limited 
to the claims asserted by the respective parties or the matters 
as to which inquiry was made; 

(3) identify all parties thereto or participants in any 
aspect therect, ' 

(C) the date upon which you first became aware of the 
matter; 

(p) the forum, court or agency involved or before which 
the matter was pending, and the title identifying numbers or 
other information with respect thereto necessary to adequately 
identify the matter or proceeding; 

es identify (i) all pleadings, (11) Civil Investigative 
Demands, (iii) Governuzental Subpoenas or for 
inforzation received by you with respect to any of the fore- 
going matters and identify all documents produced by you in 
response thereto. 

(F) your records of your compliance with all governmental 
regulatory asercies' orders, agreements, judgments, consent 
judgments related to you, including the Autolite-Fore Parts 
Division, since April 1, 1965. pertaining to crash parts or 
your methods of distribution, pricing relationship witb dealers 
or other customers or others. 

8. Describe and identify financing arrangements between 
you and any of your dealers, and the nature and organization of 
|your "Dealer-Developzent systen. 


| 9. Identify, describe and relate the contents of ail of 
| “6: 


incentive credits, stock order credits, obsolescence credi 
or other credits and discounts. 
10. Identify, describe and relate the contents of all o 
your documents, acts or transactions since April 1, 1965 
related to instructions, memos or suggestiors to éealers, 
regarding the territorial areas wherein they may locate and sell. 
ll. Identify, describe and relate the contents of all 
documents asd acts related to the formation and organization and 
or discortinuance of the dealership operation of THOMAS MO 20xS, 
INC. (Westchester County), CENTRAL LINCOLN MERCURY (later 


ATLAS LINCOLN MERCURY )(Xings County) and RUCKLES MOTORS (West- 


acts or transactions related to the sale of "crash parts" to 
"FLM" asd the issuance or denial to "FLM" of wholesale 


Cae 

r 
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chester County), and with regard to their applications for 
dealerships, history of their performances, decisions to 
authorize or discontinue their dealerships and the reasons 
therefor; arrangements, correspondence or other data pertaining 
to communications between you and GENERAL MCTORS COURFORATION 
and/or AMERICAN MOTURS CURFURATION or their subsidiaries or 
affiliates, or other auto manufacturers, with regard to the 
organization of RUCKLE FuNTIAC (Westchester County) in replace- 
ment of THCMsAS MOTORS, INC. and/or the wholesale sales and ware- 
housing of “crash parts” in a combined operation with the whoie- 
gale sales and warehousing of body replacements parts of GENERAL 
MOTORS CORPORATICN and/or AMERICAN MOTORS CORPORATION. 

12. Identify those individuals who are or were (since 
ril 1, 1965) principals, officers, directors, employees or 
stockholders of FUMO or FMC who are or were (since April 1,1965) 
in any of these categories in TZOMaS MOTORS, INC. or any othe 


Ford or Liscols Mercury dealer in the costinental U.S.A., with 


oe 
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the numoer of shares of vcting stock, if any, in the dealers 
and the percentage of said ownership in total outstanding 
voting shares cof said dealers. 

13. Identify any individualswho are, or have been 
principals, officers or directors in your corporation and also 
in any of these categories in other auto manufacturers (since 
April 1, 1965). 

14. Descride all acts of audits conducted by you of the 
sales made by "FLM" and the credits allowable on these sales. 

15. Identify, describe and relate the contents of all 
documents and acts of sale, with names of vendee, dates anc 
amounts of sale, of all body parts manufactured by you since 
April 1, 1965 and sold by you to other than Ford or Lincola 
Mercury dealers; include in your reply, all sales made to 
parties inside or outside of the con’ ental U.S.A. and to 
exporters. 

16. Describe, in detail, each policy which your compary 
has followed with respect to the retention ard destruction of 
documents at all times since April 1, 1965. 

17. Identify each person who povided information in 
connection with the responses to these interrogatories and eaca 
interrogatory with respect to which he provided the said infor- 
mation. 

DATED: 


March 18th, £974 
New York, NY 


Marit ¢ Weed 


DAVID be Wasser 
Attorney for Fy,aintiff 
250 west 57th Street 

Kew York, New York 10019 
Tel. (212) Ci 6-3880 


8. 


Defendants’ Answers and Objections to Plaintiff's 
Interrogatories (First Series), April 17, 1974 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FIM COLLISION PARTS, INC,, 
Plaintirc, 


v. 73 Civ, 713 (TPG) 


FORD MOTOR COMPAITY and FORD 
MARKETING CORPORATION, 


Defendants, 
) 


DEFENDANTS! ANSWERS AID 
OBJECTIONS TO rLAInTITE'S * 
INTERROGATORIES (FIRST SERIES 


General Objections ! 

A, Defendants object to Definition "A" to the extent 
that it calls for information concerning "all other persone 
purporting to act on behalf of [defendants]" on the grounds thnt 
Giscovery of such information from defendants is not authorized 


aa 


by (hie Pederai Rules Of Cival ProucGure dna vial Gach Lubormeuiua 
$8 not relevant to the subject matter of this action. 

B. Defendants object to all interrogatories to 
the extent that they call for information concerning any pcricd 
of time prior to February 15, 1969 on the grounds that such 
information is not relevant to the subject matter of this action 
4s not reasovbly calculated to lead to the ciscovery ol adinic cs 
evidence and that answers to the interroratories includ 
dnformition would unduly burden «G.iendants, 

C, Pefendants object to interroratories 1, 
10, 12, 13, 15 and 16 to the extent that they cal] for information 


other than information concerning defendants! single source parts 


2 


on the ground that such information 1s not relevant to the subject 


matter of this action, is not reasonably calculated to lead to the 
discovery of admissible cvidence and that answers to the interroga- 


tories includi:y; such intiormation would unduly burden defendants, 
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D. Defendants object to Interrogatories 3, 8, 10 


3 % 


12 and 15 to the extent that they seck information other than 
‘information concerning entities from whom plaintiff has purchased 
or attempted to purchase defendants! single source parts on the 
grounds that such information is not relevant to the subject matter 
of this action, is not reasonably calculated to lead to the 
Giscovery of admissible evidence and that answers to the inter- 
rogatories including such information would unduly burden 
defendants, 

E, Defendants object to Interrogatories 4, 6, ®, 10, 
11, 12, and 14 to the extent that they seek confidential informa- 
tion, including, but not limited to, cost, pricing and profit 
information of defendants, financial and personal information sub- 
mitted to defendants by applicants for dealerships and participants 
in existent dealerships, and financial information concerning 
the performance of any such dealerships. Defendants objectto 
requests for such information on the groundthat the production 
of defendants' own data would serve only to expose some of the 
most privileged and highly sensitive information which bears 
directly on the competitive aspects of their operations, that 
the information submitted to defendants by dealers and dealer 
applicants was submitted in confidence, and its production tould 
conevitute a breach of confidence and fiduciary duty, that a1] 
such information is not relevant to the subject matter of thi: 
action, 16 not reasonably calculated to lead to dlscovery of’ 
admissible evidence, and that answers to the interrogatorics 
including such information would unduly burden defendants, 

F, Defendants object to Interrogatories 4, 6 and 
10, to the extent that they call for "all documents", or "all 


documents, acts or trunsactions" on the grounds that all such 


information is not material to the subject matter of this action, 


but merely cumulative, and that answers to the interrogatories 


169a 
including aJ1 such information would unduly burden defendants, 
Defendents are,’ however, producing in response hereto such infor- 
mation as is reasonably calculated to lead to the discovery of 
admissible and material evidence, Defendants further offer to make 
available for inspection at Fad World Headquarters in Dearborn, 
Michigan and at the Ford Parts Divisi - in Livonia, Michigan at 
a mutually agreeable time such additional documents (other than 
documents subject to Objections A - E, supra) as hereafter 


found to be relevant and material to the subject matter of 


action, 


G. Addrwssssor individuals Identiticd in the answers 


to these interrogatories or in documents produced in response therc- 


to will be provided to plaintiff upon request, 
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Interropstory 1: "State the full name of your company, 
the nature of cach of its business activities, the date and state 
of its incorporation, and the location of 4ts principal plece of 
business and the business activity carried on at each such location 
'and the name under which such business 1s conducted if other than 
your corporate name," 

Answer: Ford Motor Company ("Ford") was incorporated 


' 


‘on July 9, 1919 as a corporation organized and existing under the 


i 
‘laws of the State of Delaware with its principal place of business 


located at Tne American Road, Dearborn, Michigan 8Gl21. ‘The 
principal business activity of Ford is the manufacture and sale 
of automotive vehicles, and related parts and accessories, 

Ford Marketing Corporation ("FMC") was incorporated on 
May 19, 1970 as a corporation organized and existing under the 
laws of the State of Delaware with its principal place of business 
located at 3000 Snaeffer Road, Dearborn, Michigan H6l21. INc 
4s a wholly-o»med subsidiary of Ford, The principal 
business activity of FMC is the sale of the automotive velicles 


and related parts and accessories manufactured by Ford, 
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Interrocatory 2: "Identify each prst and present 


officer und dir‘ctor of your company and each officer of any 
division thereof (excluding those who have not served in any 


such capacity since April 1, 1965) friend," 
ate. 


Ansver: See documents produced in response to Inter- 


rogatory 4, infra, 
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intcrrotatory 3; "With respect to cach corporation of 
which your company owns 90 percent or more of the voting securities, 
or which your company otherwise controls or has power to control, 
state: 


(a) the full name of the corporation; 

(b) the nature of each of those business activities; 

(c) the date and state of its incorporation; 

(ad) the location of each of those principal places of 
business and the business and the business activity 
carried on at each such location; 
the date or dates on which your company acquired 
or obtained those intcrests in the corporation, or 


the date upon whicn your company created the 
corporation; and 


ttt ee ee eS ES YS 


ome 


identify each past and present officer and director 
of such corporation (cxcluding those who have not | 
served in any such capacity since April 1, 1665). 


Answer: I, Ford Marketing Corporation 


(a) See answer interrogatory 1, <upra. 
(b) See answ interrogatory 1, supra. 
(c) nse interrogatory 1, sunre, 
(d) See ansv interrogatory 1, 
(e) interrogatory l, 


(f) See documents attached hereto in 


response to interrozatory 4, infra, 


If, Thomas Motors, Inc, 

(a) Thomas Motors, Inc, 

(b) The sale of automotive vehicles and 
related parts and acccssorics, and 
servicing of automotive vehicles, 
August 14, 1967, Delaware, 

Broadway, Yonkers, New York; 
see answer to (II) (vb), above, 
See documents produced in response 


hereto, 
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Present: 


President Crowder 
V. President Bm, V, “ire 
Sec-T Yeas. * Gallo 
Aast, Sec, . PLerece 
Asse. See. Coch ‘di 
Directors Copeland 
Crovider 


Past; 


Directors 


President 
V. President Sy 
Sec-Treas, John J, 
President / 

Operator 1, Hooper 
President / 

Operator Walter Fiveson 
President / 

Operatcr Mahoney 
President / 

Operator R, Newnan 


Tit Parkview Li Mercury, Inc. 
v9 


(a) Parxview Lincoin-iiercury, 


dH 


(vb) The sale of automotive vehicles 
related parts and accessories, and 
servicing of automotive vehicles, 


December 15, 1967, Delaware 


- 
2306 Broadw. 


documents 
hercto, 
Fresent: 


President 


Past: 


President 

V. President 

V. President Kenyon 
Sec-Treas, is Volpicclli 
Sec-Treas, McClellan, Jr. 
Asst, Sec. ricerce 

Asst. Sec, Cochell 

Asst. Sec. y Ashley 

Asst. Sec, L, Hamann 


3-2 


Vorels 
Mallon 
Ermicer 

« Moore 
Collins 
Washburn 
Clara ls, 
Touncau 
Costa 
Vogels 


MOUTON FREUD 


Operato” 


j 
| 
{ 
{ 
{ 
i 
j 
f 
{ 


a er 
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: Interrozatory 4: "Describe in detail the present 
organizational structure of your company andvoach Varvation | thers 
since April 1, 1965, and Ldentil'y all documents referring or ro 
to any adoption, amendment, retention or variation Of) cach at 
organizational structure, This deseription should Include, bu 
be Vimited to, formal. and informal, divictons, subaidiaries,. ic 
ments, project centers, policy groups, advisory groups, and 


Answer: See documents produced in response hercto 


| 
| 
| 
| 
| 
i 
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Interroratory 5: “Identify each percon who has had 
inanagement responéiviiities in cach organizational unit of your 
company doscri bed in response to Interrogatory 4 since April age 


1965 i Ww 
Answer: See documents oinduced in response to 


4nterrogatory 4, supra, 
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Interroc: tory 6: "Deseribe your distribution system 
of "crash parts’, cinec April 1, 1965, including, but not tiated 
to: 


(a) Names of individuals who have prepared the system's 
rules, their dutics, the manner of youre control of 
the system, your method of communication and ship- 
pins, to those who receive your Nopagh parts ; 


Identify and describe with relation to said dis- 
tribution system 211 documents and acts or trans- 
actions related to the circulation of manuals 

and distribution’ rules that you have issued s: 
April) 1: 1965, setting forth all) diccounts 
ereaits fiven’ to purchasccrs or allowed on types 
of purchases and your instructions varying ‘the 
eredits and idiscount's dependent) upon the ais 

of the "crash parts" atter your sale of same; 
Tdentify documents used in calculating 


and eredits on “crash parts’ sold 
; 


April 2, 1965 and deseribe the 
the methods of setting up the 


Identify and describe all cepnninalps a 
actions, Individuals or cornoretion fod 
Were Involvca in any way, or who. oe 
of (and the date of such notice) the cl 
your ménual on July 1 1971, wherein you r 
your criteria for an ‘eli gible customer for 
wholesale credit incentiv es of “crash parts’ 


rans- 


Answer: 
istribpution of 
vce parts are prepared within the Supply 


Distribution Orfice by, disone others, the Acm 


’ 
trative & Budret: nen Ron Hoifman; 
Controllerts Office Nasclsctant Centroiler, 


’ + + l on ry vst . 
Accou! nt ing ' : 4 $ ath dutie } 


quced) in repponie to intenroratonry Sep 
Only ord, Lincoin, Mercitry . Cauriiy Pantera, 
English Ford and Industrial ineine franchised 
dealers are eligible to buy single source parts 
{rom Tord or Fic, Such franchised dealers submit 
orders for such parts on whieh: they must Indicate 


a parts code number ansigned by Ford Parts 


Division, The parts code number is 


6 +1 


1'78u 
used to verify the cligibility dilgees dealer and as a means of 
control for shipping and billing. The ordcurs are submitted to 
the Ford Parts Division, All such franchised dealers are subject 
to internal audits by members of a separate Ford Hudit unit, 


Methods of communication are teletype, letter, memoranda, manuals, 


telephone and face-to-face conversations, Shipments are by rail, 
de 
truck, and air to Parts Distribution Centers, See documents 


produced in response to Interrcgataics 6(b) and Ble), infra. 
(b) See documents produced in response here’o, and 
in response to Ainterrogatory 6(c), 
(c) See documents produced in response 
4n response to Interrogatory 6(b), 


See docwaents produced in response hereto, 
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Interromatory 7; "With respect to cach investigation, 
inquiry, proeccdin: or other matter, involving any aspect of the 
“ovash parts’ induitry sinee April 11965 to which you were a 
party (as plaintier, defendont, claimant, or otherwise), or in 
vwiieh dnlormationi was courcht with reapect to) your xctivitics, 
involving) (a) the Antitrust Division of the Depertment of Justice 
(b) the Federal tree Commission, (c) any claims or question 
under the antitrust laws of the United ‘States or) of any State 
or other jurisdiction, (d) any claim or question of(1) unfair 
trade practices or (i1) unfair competition set forth: 


’ 


(A) the nature of the matter including but not limited 
to the claims asserted by the ‘respective partacs 
or the matters as to which inquiry was mada; 


(B) identify ali parties thereto or participants in any 
aspect thereof; 


(C) the date upon which you first became aware of the 
matter; 


(D) the forum, court or agency involv 
the mattcr was pendin;, and the tit 
numbers or other information with re 
necessary to adequately identity 
ceecing; 


lao 


identify O11 pleadings, (13) Civil 
Demands, (iia svernmental Subpoenas 
Requests for information received by 

pect to any of the forecoing m2 


Fars 


4. 
4 
all documents oroduced by you in vesponse 


your records of your compliai with all povernancn: 

tal remulatory erencies! orders, agrecments, 

jJudements, conseu. judements related to you, inelud 
since iprl 

1965, if 

distribution, vricine relationshin with dealors a7 

other customers or others," 


Answer: Defendants object to this Interrocatory 
QD wideevangineg Gubloration seekine  IniormaviLon 
HAUS Boron. LO wWriGn 
a party jad whileh peinein! makes no aveompt co, melave Gia 
action,| on the Grounds Chat the informacion 
rolevant to the subject matter of this action, is not rensonably 
calculated to lead to the discovery of admissible evidence and 


that an answer to this interrosatory ineluding such information 


would unduly burden defendants, 


| 
| 


nas 


Interroritory 8: "Deseribe and identify financins 

ARC a s ) 

arrangements betweocn you and any of your dealers, and the nature 
w 


and organization of your 'pealer-Development system, 
Answer: See documents produced in response hercto, 


— 


and in response to Interrogatorics 3 and 127) intra. 
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Interrogatory 9: "fgentify, describe and relate 
contents of 211 of [sic Jacts om transactions related fo the 
of “crash parts" to "pra" and the issuance or denial to he See 
of wholesale incentive credits, stock order credits, obsolcucence 
ercdits or other credits and discounts," 


on 


Answer: Except for the documents produced in respons 


supra, defendants have 


2 Sate 


hereto and in response to Intcrrogatory 6 


no knowledge of any act or transaction related "Eo the sale of 


tcrash parts! to 'FLM'", FMC sclls "“orash parts" to its franchised 


i ie ra Pe 
eve chat 


dealers, Upon inrormation and belief, defendants 


certain of those dealers have sold single source parts to FL. 


1820 


Interrogatory 10; "Identify, describe and relate the 
eontents of o11 of your documents, acts or transactions cincs 
April 1, 1965 related to instructions, momos or sunestions 
dealens, rercarding the territorial arcac wherein tlicy may locute 
and sell, 

, tA 


ry 


Ansver: Defendants object to this interrorator 


the extent that it seeks information concerning “documents, 


or transactions" related to the physical locations of dealerchins, 


on the grounds that the information sought thereby is not releva 
to the subject matter of this action, is not reasonably calculated 
to lead te the discovery of admissible evidence and that 

anewer to this interrogatory including such information would un- 
aquly burden defendants, There are no territorial restrict 


the sale of single source parts by defendants! deiders, 
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Interrozatory 11: "Identify, describe and relate the 
contents of 311 documents and acts related to the formation and 
organization and/or discontinuance of the dealership operation 
of THOUAS MOTON., INC, (Nestchecter County), CENTRAL LINCOL! 
APRCURY (later : MPLAS LINCOM! MERCURY \(vings County) and RUCKIAS 
MOTORS (Westchester County), and with regard to their applica- 
tions for dealerships, hi: tory of their pertoriances, dec cisions 
authorize or discontinue thelr dealerships and the reasons the: 
arrangements, correspondence or other data pertaining to conn 
cations betvicen you and GENERAL MOTORS CORPORATION and/or aticntcs 
MOTORS CORPORATION or their subs crag liege or affiliates, or. othe: 
auto manufacturers, with regard to the organization of RUCKLU 
PONTIAC (Westchester County) in replacement of THO! 1AS OTTO: 

INC, cnd/or the wholesale sales and warehousing of "eracsh pa 

in a combined oneration with the wholesale sales and nee e 
of body replacements parts of GENERAL WOTORS CORPORATION and/or 
AMERICAN MOTONS CORPORATION," 


Answer: See documents produced in response to Inter- 


ropatory 3, supa. 
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Interrozatory 12: "Tdentify those individuils who are 
or were (since ‘prit [, 1665) principals, officers, directors, 
employees or stockholders of FOO or NAC who are or were (sft 


April 1, 1965) in any of these categories In THOMAS Horons, Ty 
or any other Ford or Lincoln Mercury dealer in the continent:1 
U,S,A,, with the number of shares of voting stock, if any, in 
the dealers and the percentage of said owership in total out- 
standing voting, shares of said dealers, 


" 


Answer: I, Thomas Motors, 

Mallon 
Copeland 
Washburn 
Clarelli 
TOUSeIu 


Directors: 


. 


Officers: 


HUYUyvDOQOHDY 


Hoope 
“choney 


<_< 


+ 


Parkview Lincoln-Mercur 


Directors: W, 


‘ 
4 


R HMamann 
Ve resativ eRe Te: 


See documents produced in response hereto, 
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Interromitory 13: “Identify any individuals who 
or have been ocinclosis, officers or directors in) your corno: 
and also in any of these categorles in other auto manufacturers 


(einen April 1, 1965)! 


Answer: There are no such individuals, 


1 
i 
4 


| 
1 
i 
i 
’ 
| 


Interrosatory li: “Deserdbe 111 acts of audits con- 
ducted by you of the aalcs made by "PIM" and the credits allowable 
on these sales," 


Answer: See documents produced in : se to Inter- 


rogatory 9, supra, 


| 
i 
| 
| 


— 
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Interroratory 15: "Identify, deserlbe and relate the 
Ie air one eternal cement hm a ve r on nd a , \y ’ 
contents of all socwments and acts of sale, with names of vendcc, 
Gates and amounts of sale, of all body parts manufactured by you 
a aed 7 a 
since April 1, 16605 and sold hy you to other than lord or Lincoln 
Mercury callers; include in your reply, all. sales made to parties 
; ‘ ; 
Anside or outside of the continental U,S,A, and to exporters," 


Answer: Defendants have not sold in the United States 
any single source parts manufactured by Fordto other than their 


5 


Ford, Lincoln, Mercury, Capri, Pantera, English Ford or Industrial 


Engine franchised dealers, 
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Interrocatory 16; "Describe, in detall, cach policy 
which your coaipany lias Jollowed with respect to the retention aad 
destruction of docunents at all times since April 1, 1665." 


Answer: See documents produced in response hereto, 


ane ean OO aOR RA GES A on aS SERN NA AL AES SR SR NES RRR SESE Ea AIEEE are 
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Interroratosy 17: "Identify cach person who provide) 
information In connection with the responses to there interio (7+ 
torics and cach interrozatory with respect to which he provided 
the said information, ' 


oe nem os 


Ansver: The following individuals and people under 


+ <2 em «ss. 


thelr cupervision, direction or control provided information in 
connection with responses to these Interrogatorics: 
(1) William Chlopan - Interrogatories 10, ll, 
and 16 
(2) M. H, Hayward - Interogatorics 3, 8, 10, 
11 and 16 
(3) J, P, Krider - Interrogatories 2, 4, 5, 6, 
9, 14, 15 and 16 
(4) John Mallon - Interrogatories 3, 8, 19, 11, 
and 12 
(5) R. E. Matyn - Interrogatory 16 
(6) L. J, Reynolds - Interrogatories 6, 9 


(7) Janet Wardwell - Interrogatories 2, 4, 
and 5 
William A, Zolbert - All interrogatorics, 


e 
4 


- 
- 


var ag ieee 
Nec Of 


BT rons ial | orn CAD a OS 
er Of the Tilmn 

8 Wal Street 

New York, New York 10005 

(212) 952-8100 


- 
> 
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STATE OF MICHIGAN 


COUNTY OF WAYNE 


D, Kh. JOLLIFIE, being culy sworn, deposes and says 
that he is an Assistant Secretary of Ford Motor Company and 
Secretary of Ford Marketing Corporation, the defendants in the 
apove-entitled cause, and that he signs the ‘orecgoilng Answers 
to Interrogatorics for and on behalf of sald defendants and is 
duly authorized so to do; that many of the matters stated in the 
foregoing Answers are not within the personal knowledze of deponcnt 
and that deponent 1s informed by counsel that there is no 
Cfficer of defendants who has versonal lnowledge o 
matters: that the facts stated in 
assembled by authorized employees and counsel of defendants 
and deponent is informed by said counsel that the facts 


in saad /nswers ere’ true, 


— re 


TS centr a 
Ree JOLL:. 
Subceriped ann ev 1 to before me 


1974. 


nase sett se 


sing 
Horary rublie 


Leting in the County of Wayne, State of Michigan 


VIRGIUA GARRITY 
Hetary Public, Wayne County, Mich, 
My Comauscon Expires Apr. 11, 197§ 


My commissim expires; 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 
Plaintiff, 
-against- : 73 Civ. 713 (TPS) 


FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, 


Defendants. 


STATE OF NEW YORK 
COUNTY OF NEW YORK ) oe 

GEORGE A. SCHOLZE, being duly auora: deposes anc 
says that he is an attorney associated with Sullivan & 
Cromwell attorneys for Defendant Ford Motor Company; that on 
the 17th day of April, 1974 he cavsed the within Defendants’ 
Answers and Objections to Plaintiff's Interrogatories to be 
served upon David L. Wasser, Fsq-, attorney for plaintiff, by 
having a true copy of the same securely enclosed in a post- 
paid wrapper to be deposited in the Yost-Office vox 
regularly maintained by the United ‘tates Government at 
48 Wall Street, Borough of Manhattan, City and State of 
New York, directed to said David L. Wasser, Usa. at 250 ‘vest 
57th Street, New York, N.Y. 10019, that being the address 


within the state designated by him for that purpose upon the 


preceding papers in this action. 


Sworn to before me this 
18th day of April, 1974 


Notary Public 
"Ly EILEEN L FRANKLYN 


BOTARY PURLIC, STAY. OF wow TORR 
fo, 31-130 3140 


Kew ¥ rb asst 
Veet ee nah os 


1 
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CIVIL ACTION NO. 73 ciy. 713 (rr) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF 
NEW YORK 
Oe ERE EEA TT LIE 


PLM COLLISION PARTS, INC., 


Plaintiff, 


-against- 


FORD MOTOR COMPANY and FORD 
MARKSTING CORPORATION, 


Defendants. 


ves SRS IEC 
DEPCNDANTS ' ANSWERS 
AND CBJECTIONS TO 
PLAINTIFF'S INTERROG- 
ATORIES (FIRST SERIES) 


SULLIVAN & CROMWELL 
48 WALL STREET, NEW YORK. N. Y. 10008 
952-8100 


ATTORNEYS FOR 
De Aries $y 


Pord Motor Company and Pord 
Marketing Corporation. 


Plaintiff's Findings of Fact and Conclusions of Law 
(Proposed), July 5, 1974 


+ Findincs 
against — 


FORD MOTOR COMPANY and Conclusions of IL 


FORD MARKSTING CORPORATION, 
Defendants 


(Proposed) 


This action having been tried upon the facts by 
Court without a jury, the Court does hereby find the 
and state separately its conclusions of law thereon, 
directs the entry of the appropriate judgment, as follows: 


Findings of Fact 
1. Plaintiff, since its inception in April, 1965 and to 
date, has been in business as a wnolesaler anc jobber and 
technical adviser in the sale of wholesale Ford "crash" 
(body) parts, specializing in the storage of said parts 
and same day delivery service to body shops. 


2. Plaintiff’, since its inception in April, 1965 and to 
date, has received its supply of Ford "crash" parts as a 
wholesaler-jobber : 
(a) under agreements and arrangements with franchised 
dealers of defendants, and 
(>) with the knowledge of defendants. 


3. (a) Between November 1, 1968 and November 5,1972, 
derendants sold crash parts to its franchised dealers at 

&@ price less than its regular price by an amount approxi- 
mating 25 per cent of defendants’ suggested list price on 
sales made by the dealers to outside body shops or to 
independents wholesaler-jobbers. This wholesale pricing plan 
was instituted by defendants at the ovehest of the Federa: 
Trace Coanission. 


(>) On January 1,1972, defendants unilaterally and 


pores 


2lsfr4 


without notice to or agreezent with the 

the Federal Trade Commission, redefined 

for an “eligible customer" in manuals then a subd 

quently printed and issued to its dealers by def 
eliminating the plaintiff as an "eligi 

said redefinition, theresy renoving 

to defendants' dealers on sales made dy them to the plain- 
tiff, thus effecting a punitive price increase against 

the plaintiff which had the result, wnen activated against 
the plaintiff in November,1972, of prohibiting dealers 
from reselling to plaintiff under terms profitable to 
plaintiff, thereby effectively eliminating the plaintiff 
as a competitor in the sale of Ford "crash" parts. 


4, Upon the removal by defendants of plaintiff as an 
"eligible" customer, the Ford franchised dealer tarough 
whom the plaintiff had obtained its principal source of 
Ford "crash" parts, refused to further supply Ford "crash" 
parts to the plaintiff, and the plaintiff has had t 


1 
se 


fe) 
its supplies from the defendants by making arrangements 


with a limited number of franchised dealers, said arrange- 
ments having included short and burdensome credit terms 

and cost percentage increases by tne dealers in addition 

to the defendants’ price increase on sales to the plaintiff 
which arose when the plaintiff was removed from the"eligi- 
ble customer" list. 


5. Plaintiff nas been damaged in the sum of three million 
($3,000,000) dollars. 
6. The conduct of the defendants is in violation of the 


federal anti-trust laws. 


Conclusions of Law 
1. The defendants’ prohibition against the resale of their 
“crash” parts by their Cealers to the plaintiff, except 


under punitiv, price inc 
having the effect of destr 
and elininatiag the plainti 
sale of Ford "crash" par 
of trade. 


2. The defendants’ effective limitation upon su 
lets available to the plaintiff, coupled wi 
refusal to deal directly with the plaintif 
effect of excluding the plaintiff, 

saler, from the distribution of Ford "crash" 
creating thereoy a suodstantial interference 


3. AD injunction 
ants to continue 
dealers as they did between N 


5, 1972, 


“crash” parts. 


4, Judgment in the sum of nine million ($9,000,000) 
dollars should be entered in favor of the plaintiff 
and against the defeiuants, arrived at as follows: 
Three million ($3,000,000) dollars compensator 
damages trebled as provided by the federal ant: 
trust laws, 
together with attorneys' fees, costs 
and disbursements. 


July 5th,1974 Mes ahd SR Babi 


ge Bie Mle 
Stackell & Stackell ° MaSSEE 


SS a Be Lee : reeleine TOr Plaiacifec. 
; Y Office & Post Office Address 


ag add ag 250 Vest 578 Street, 
New York, N.Y.10019 
212 CI-6-3580 


— eo ee rr a or oer - 


Defendants’ Proposed Findings of Fact 
and Conclusions of Law, July 22, 1974 


1960 


UNITED STATES DISTRICT COURT 


SOUTIZ RI DISTRICT OP NEW YIN: 


FLM COLLISI3 PARTS, INC 
Plaintift, 


-against- 2 Civ, 713 (TRG) 
‘ 


FORD MOTOR COMPANY and PIRD 
MARKETING CORPORATION, 


Defendants. 


~~ wn 


a 
DEFENDANTS ' PROPOSED PINDIAIGS Ff FACT 


Findings of Yack 


1. Plaintiff FL Collision Parts, Inc. 
4g a corporation orga é 1 aviating under tie Los 
the State of ‘lew York with its nrincipal place of ‘usiness 
in Yonkers, ‘ew York. 

2. Since its incorvoration in \ril 1965, tie 
business of FLM haz included tho purchasing of Ford, 
wincoln and “tercury "crash" oarts from franchised Tor? 
uincoln~‘tercury dealers ("franchised dealers"} and ‘tic 
reselling of those parts to others, includiina indeventrt 
garages, service stations and repair or ‘oedv" sid09 
engaged in automotive sorvice and rwair work. 

3. Dofendant Ford ‘fotor Company ("Ford") ia A 
corporation organized and existine under the lays of the 
State of Delaware with it3 principal place of business in 
Dearborn, “tleniqan and ds orimarily engaged in the manu- 
facture and sale of automotive vehicles and related parts 


and accessories. 


4. Ford, Lincoln and Mercury crash parts are 


manufactured only by Ford or by other manufacturers using 
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dies owned by Ford wnu make the parts to Ford's specifi- 
cations and sell them only to Ford and FMC. 

5. Ford, Lincoln and Mercury crash parts are 
used in the repair and replacement of parti on Pord, Lincoln 
and Mercury vehicles and include fenders, grills, hoods, 
deck lids, door panels, quarter panels, rocker pancls and 
body side mouldings, all custom-designed and manufactured 
for particular years and models of vehicle. 

6. Crash parts are to be distinguished from other 
automotive parts (such as batteries, spark plugs and filters) 
which are manufactured by different manufacturers for use 
on vehicles of various manufacturers and which are available 
from the manufacturer of the vehicles in which they can he 
used and other sources. 

7. Defendant Ford Marketing Corporation ("FHC"), 

a wholly owned subsidiary of Ford, is a corporation organized 
and existing under the laws of the State of Delaware with 
its principal place of business in Dearborn, Michigan. 

8. PMC was organized and incorporated in 1970 and 
since July 1970 has been engaged in the sale of Ford, Lincoln 
and Mercury automobiles manufactured by lord and related 
parts and accessories manufactured by Ford and others, which 
marketing functions had previously been performed by Ford 
itself. 

9. Since July 1970 Ferd has sole crash parts for 


Ford, Lincoln and Mercury vehicles (except for export from 


the United States or directly tc the Federal governmont) only 


to FMC. 

10. FMC at all times has sold crash parts for 
Ford, Lincoln and Mercury vehicles (except for export from 
the United States or directly to the Federal govornment) 
only to franchised Ford and Lincoln-Mercury dealers for use 


in their own body shop repair operations and for resale. 


a, 


1980 


11. With respect to the sale of crash parts by 
FMC to franchised dealers, neither FMC nor Ford has placed 
Or attempted to place any restriction or control on fran- 
chised dealers as to the territory in which they may resel] 
crash parts, the purchasers to whom they may resell or the 
terms and prices at which they may resell. 

12. Ford and Lincoln-Mercury franchised dealers 
who purchase crash parts from FMC are free to resell such 
parts to anyone, on any terms and at any price they choose. 

_ 13. FMC stocks Ford, Lincoln and Mercury crash 
parts for all models for at least the five most recent 
mode:. years and its maintained stock of automotive parts 
at any time exceeds 240,000 different parts. 

14. Approximately 200,000 different automotive 
parts are available through FMC's National Parts Distribu- 
tion Center; approximately 42,000 different parts are 
available through FMC's Master Parts Distribution Centers; 
and approximately 14,000 different parts are availiable 
through its Class A Depots. 

15. FMC distributes automotive parts through 
these channels of distribution, selling all parts to fran- 
chised dealers and selling a limited number of large volume 
parts (such as batteries, spark plugs and filters) to 
independent distributors known as direct account warehouse 
distributors and national accounts, primarily oil and tire 
companies, as well as to franchised dealers. 

16. FMC sells automotive parts to approximately 
6,800 franchised dealers, to approximately 1,000 direct 


account warehouse distributors and to approximately 40 


national accounts throughout the United States at prices 


enc on terms published in the Ford and FMC Master Price 


1990 


Lists and in the Policy and Procedure Manual and the method 


and policy of distribution are established on a uniform 


basis nationally. 


17. The Ford and FMC Master Price Lists and 


Policy and Procedure Manual provide 


a functional pricing 


system for automotive parts based upon the function performed 


by the buyer in the distribution of 


the particular parts. 


18. The functional levels of distribution for 


all automotive parts under the Ford 


and FMC pricing system 


are accurately presented diagramatically as follows: 


Direct Account) 
Distributor Warehouse | ~ 
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19. The Master Price Lists show the prices from 
time to time for automotive parts sold to franchised cealers, 
warehouse distributors and national accounts and show in par- 
ticular the prices at which parts are sold to franchised deal- 
ere acting as retailers from which base prices the prices 
charged to franchised dealers acting in other capacities are 
computed. 
20. Pursuant to the Policy and Procedure Manual, 
FMC allows the following discounts, allewsnces and credits to 
franchised dealers with respect to sales of crash parts: 
@. Stock order discount; 
hb. Wholesale incentive allowance; 
c. Parts obsolescence protection program credit ("POPP”: 
permits return of obsolescent parts for full credit of up to 
5% of purchases); and 


ad. Surplus inventory reduction program credit ("SIRP"; 


permits return of surplus parte for pestial credit of up to 


3% of purchases). 

21. The wholesale incentive allowance is granted to 
franchised dealers hy FMC pursuant io the Policy and Proce- 
cure Manual with respect to parts resold by such dealers to 
body shops, service stations and independent garages in con- 
nection with which resales the dealers act as jobber-whole: 
salers rather than as retailers. 

22. The wholesale incentive allowance was initiall, 
established for crash parts effective November 1, 1968 at 
the behest of the Federal Trade Commission to assist indepen- 
dent body shops, garages and service stations in purchasing 
such parts at prices comparable to those paid by franchised 
dealers for such parts when used in the franchised dealers’ 
own body shops. 


23. When the wholesale incentive allowance was 


a 
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initially established for crash parts, it was allowed pur- 
suant to the policy and Procedure Manual for alli resales of 
such parts by franchised dealers except, in keeping with its 
theory and objective as concaived by the Federal Trade Com- 

mission, it was not allowed for parts used in the franchised 

dealers' own repair and service operations or for parts sold 

to another franchised dealer. 

24. In accordance with a letter notice of 
June 23, 1971, effective July 1, 1971, the general policy for 
the wholesale incentive allowance pursuant to the Policy and 
Procedure Manual was amended to limit its allowance for 
resales by franchised dealers to those situations in which 
they acted as jobber wholesalers selling directly to retail- 
ers (other than franchised dealers) engaged in automotive 
service or repair work. 

25. All discounts, allowances and credits with 
respect to sales by FMC of crash parts are credited or paid 
directly to the franchised dealers to whom such parts are 
gold by FMC. 

26. Franchised dealers individually decide the 
prices at which they resell and the terms on which they ro- 
sell crash parts to their customers and they may or may not 
elect to reflect im whole or in part in their prices and 
terms of sale any discount, allowance or credit they receive 
from FMC with respect to their purchases of crash parts. 


27. 


Whether a franchised dealer reflects in its 


prices or in its terms of sale any portion of any discount, 


allowance or credit received by it from FMC does not affect 
the receipt by the franchised dealer of any such discount, 
allowance or credit. 

28. Neither Ford nor FMC controls or attempts to 
control the election by franchised dealers as to whether or 
not the prices at which they resell and the terms on which 


they resell crash parte reflect any discount, allowance or 


credit received wy such franchised dealers from FMC, 


we G wo 
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29. FLM has purchased crash parts at various 
times from 1965 to date from various franchised dealers 
including the following: 

a. Central Lincoln-‘erfury ("Cantral”) 
Brooklyn, ‘lew York 
(name changed to Atlas Lincoln-'lercury 


("Atlas") in July 1972) 


Thomas Motors, Inc. 
Yonkers, ‘lew York 


Parkview Lincoln-“‘fercury 
Yonkers, Jew York 


Pleasantville Ford 
Pleasantville, Yew York. 


39. Although FLM clains that Atlas effactive 
Novenber 1, 1972 discontinued Selling crash parts to FL'I, 
neither Ford nor PMC participated in any such decision of 
Atlas and FMC expressly informed Atlas at the tine that 
Atlas was free to continue selling crash parts to FLM i*¢ 

chess to So. 

31. Although FLM clains that Thomas Motors, Inc. 
effective June 4, 1973 discontinued sellinc crash parts to 
FL“, neither Ford nor Fuc participated in any such dicision 
of Thomas ‘fotors, Inc. 

32. Although TL claing that the franchise) 
dealers fron which it has bought crash 
to tiic chanyed the terms and prices unen which suc saAlos 
were: nade, neither ford nor FC participated in any such 


decisions by franchised dealers to change the terns and 


td 


prices at which such parts were sold by the franchised 


dealers. 

33. Prom Noverber 1, 1968 to June 30, 1971, any 
franchised dealer reselling crash parts to FLM would hava 
been entitled to claim wholesale incentive allowance for 


any such rosales, but effective July 1, 1971, with the 


=). 


2030 


amendment of tha general policy for the wholesale incentive 
allowance limiting it to resales nade by franchised dealers 
to retailers (other than franchised dealers) engaged in 
automotive service or repair work, a franchised dealer wa3 
no longer entitled to clain wholesale incentive allowance 
for resales to FL‘. 

34. Despite the anendment of the general policy 
for the wholesale incentive allowance effective July 1, 1971, 


Central and Atlas continued to claim credits for wholesale 


incentive allowance for resales to FL‘! until November 1, 13 


because the responsible personnel of Central and Atlas 11% 
not realize that amendment of the general nolicy requlating 
the wholesale incentive allowance had made such resales 
ineligible for the wholesale incentive allowance. 

35. Despite tha amencdient of the general policy 
regulating the wholesale incentive allowance effective 
July 1, 1971, FMC continuad to give credits for wholesal2 
incentive allowance to Central and Atlas 
until ‘loverber 1, 1972 because the responsible personnel af 
FIC adic not realize until Ictober 1972 that Central ani 
Atlas were continuing to clatia credits for wholcs7le 
tive allowance for resales for which Central an! 
not entitled to claim such credits. 

36. When the error in giving credits for whioic- 
sale incentive allowance for resales to FL' was discovero’ 
by responsible personnel of Fic the granting of such crecits 
was promotly terminated and since November 1, 1972 no 
franchised dealer has received credits from FMC for wholesale 
incentive allowance for resales to Fit. 

37. Although the credits for wholesale incentive 


allowance for resales to FLM by Central and Atlas from 
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July 1, 1971 to November 1, 1972 had been improperly given, 
FMC did not recover any portion of the credits for that 
period from Central and Atlas due to the fact that the 
error appeared to have been made by the franchised dealer 
in good faith and FMC had failed to act earlier to stop 
this improper claiming of the wholesale incentive allowance. 
38. Although Ford and FMC personnel prior to 
November 1, 1972 had examined FPLM's records of its purcheses 
of crash parts from Central and Atlas, the sole purpose of 
such examinations was to verify the accuracy of the clains 
for credits for wholesale incentive allowance submitted by 


Central and Atlas to FMC. 


39. FMC maintains a Maater Parts Distribution 


Center in Teterboro, New Jersey, for the metropolitan New 
York area. 

40. Customers of a franchised dealer are per- 
mitted by FMC to pick up parts which the customers are 
purchasing from the franchised dealer directly ‘rom the 
Teterboro Master Parts Distribution Center if they havo 
obtained written authority to do so from the franchised 
dealer from whom the parts are being purchzacd; howover, 
FHC bills the franchised desler for any parts thus deliverec 
to the dealer's customer anc the dealer in turn obtains 
payment from its customer. 

41. For all sales by FMC of crash parts it bills 
the franchised dealer for the purchase price of the narts 
and the dealer alone is liable to FMC therefor and any 
risk of non-payment by the dealor's customer iz borne 
solely by the dealer. 

42. At all times since 1965 FLM has been able 


to buy crash parts from franchised Ford and Lincoln-Mercury 


~§- 
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Gealers and at no tlie has it been prevented from purchasinc« 


such parts as {t wished to buy. 

43. FL"'s salas of Ford, Lincoln and Mercury 
Crash parts has increased each year it has been in business 
and its gross sales as recorded in its books of account for 
each of {ts Fiscal years (ending September 39th) have bean 
as follows: 

Year 

1965 (six nonths) 

1966 

1967 

1963 

1363 

1979 

1971 


1972 
19:73 


44. Neither rorg nor FMC has taken any action at 
ny time for the Purpose Of injuring Prt nar nave the: 
conmitted any acts Which have injured Put, 

45. It would work an enormous qardship YON Ford 


and PMC and disrunt thoir relationshins wity the anorox- 


dnately 6,69) franchised Ford an? Lincoln="torcury C@alars 


> 3% 


rQ.the chanyos @oman ed OY FL! in tha naclon i: 


dution syste: POY Cras 4: S OYdarel to do 


Conclusions of Law 


1. This Court has jurisdiction over this action 
and over the parties. 

2. Ford and FMC ara antitled to determine thea 
means by which they will sell Ford, Lincoln and Mercury 
automotive crash parts and it is expressly sanctioned by 


Section 2(a) of the Robinson-Patman ‘ct and Judicial ceci- 


sions for FNC to limit its sales of guch parts to franchis+? 


Ford and Lincoln-Mercury dealers. 

3. A claim for relief under Section 2(2) of the 
Robinson-Patnan Act may be maintained by a plaintif? only 
against a defendant from whon plaintiff has actually pur- 
chased a commodity; since FL‘ has nevor purchase crash 
parts fron the defendants, its complaint fails 
claim upon which relief can be Jranted. 

4. "Inder the so-called indirect purchaser doctring 
a plaintiff nay sue a defendant which sells conmnodities to 
it through an intermediary only if plaintiff can deronstriate 
that it has dealt direct y with defendant in nurchasin: 
the conmodities or that defendant Controls ©13 prices, 
ling policies and selection of custoners of thy intern: 

a. The systan a€ discounts, alloviness 
Credits allowed by FMC to franchise: dealers on 
erash parts and any contact: by defendants with franchise: 
dealers do not amount te an exercise of control by Ford or 
FMC over the resale of crash parts by franchised dealers or 
Over the terms of such resales to FLY gufficient to satisfy 


the requirenents of the so-called indirect purchaser doc- 


trine. 


tas 7a 


§. Sinca defendants have had no solicited dealings 
with FLM at any time and have exercised no control over the 
prices, selling volicies and selection of customers by the 

‘franchised dealers in their sales of crash parts, FLM can 
make no claim against the defendants under the so-callad 
indirect purchaser doctrine and its complaint fails, also 
for this reason, to state a clain upon which relief can be 
granted. 

7. Any differences in the resale prices at which 
Ford, Lincoln and Mercury crash parts are sold by FMC are 
neither reasonably calculated to lessen competition nor tend 
to create a monopoly nor tend to injure, destroy or provent 
competition and, accordingly, FLM's complaint fails to state 
a claim on which reliaf can be granted. 

8. Defendants have not entered inte ANY conte 
combination or conspiracy in restraint of trade or commerce 
in Ford, Lincoln and Mercury crash parts. 

9. Defendants have not unlawfully monopolized, 
attempted to monopolize or combined or conspired to :iono- 
polize any part of the trade or commarce in Ferd, Lincoln 
and Mercury crash parts. 

10. Defendants have not acquired, directly or 
‘ndirectly, the whole or any part of the stock or other 
share capital or the whola or any part of the assets of any 
other corporation where, in the line of commerce consisting 
of the distribution of Ford, Lincoln and Mercury crash parts, 
the effect of such acquisition might have buen substantially 
#0 lessen competition or to tend to create an unlawful 


monopoly. 
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11. Tae acts of dcefandants commlaine? of 
plaintif? do not violate theo antitrust lxws of the 
States and e@afandants arc not liavle to nlaintif®. 


12. A veluntary niddleman suca 43 FLt in a 


distribution syste” for a commodity has no vaste rignt 


the protection of the particular role whic the midicle 
hag soujut to play in distributin; the conmodity. 

$3. Ful has astablished no Saci3s in eqilty 
any injunctive relief against mither ford or Ft. 

14. Judgment ghoulc ba entered in favor OF 
d@afandants on the merits and dismissing the complaint. 


nated: July 22, 1974 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NCW YORK 
CO telah a a 
FLM COLLISION PARTS, INC, 
Plaintiff, 
~against- : 713 


FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, 


Defendants. 


STATE OF NEW YORK 


Ss. 


COUNTY OF NEW YORK ) 


GEORGE A. SCHOLZ, being duly sworn, deposes and 
Says that he is an attorney associated with Sullivan s 
Cromwell, attorneys for Defendant Ford Motor Company; that 
on the 22nd day of July, 1974 he caused the within provosecd 
findings and conclusions to be served Upon David L. Wasser, 
Attorney for plaintiff, by have a true py of the same 
delivered to said attorney at 250 West 57th Street, New York, 
N.Y. 10019, by leaving the same with a person in charge of 


said office. 


Sworn to hefore ne this 
22nd day of July, 1976 


EILEEN b, cnaivaciN 
Notary Public 


EILEEN L. FRANKLY 
NOTARY PUBLIC, STAI Op NkWYORK 
NO 31-140 3139 
Qualified ig Now tk Conery 
Com mise Berri: @Masch 30, 1979 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


bee cdeesus Se ee ee 
FLM COLLISION PARTS, INC., 
Plaintiff, 
-against- te Cly 7a 
(TPG) 
FORD MOTOR COMPANY and 
FORD MARKETING CORFORATION, 


Defendants. 


RIAL MEMORANDUM OF LAw 


Statement of Facts 
In 1965, Stephen McKee and John Andidero founded 
and incorporated FLM Collision Parts, Inc. (FLM), the plain- 
tiff herein. The primary and now sole business of PLM is in 


selling replacement parts for Ford, Mercury and Lincoln auto- 


mobiles. The parts dealt in by the plaintiff are usually ‘crash 


Parts’, that is, replacement parts such as bumpers, fenders, ctc,, 
which are required hy body shops to make repairs ta vehicles 


after they have been involved in a collision, 


Ford Motor Company is the manufacturer and sole 
Source for the products dealt in by the plaintiff. in or ahout 
1970, Tord created a new corporation wholly owned by ford, 
through which it would market its replacement parts. That 
new corporation heing the defendant, ford Marketing Corporation, 

Both prior to and after the creation of the Ford Mar- 
keting Corporation, Ford would sell its parts Only to franchised 
Ford asians who in turn would sell the Parts to independent 
body shops and garages. 


In 1968, Ford was advised by the Federal Trade Com- 


mission that its method of distribution of crash Parts was giving 


Ford franchises an unfair competitive advantage over independent 


body shops since the indepen:icnt body shops had to purchase 
the crash parts in question from the same franchised Ford dealers 
with whom they were, at the Same time, competing for repair 
work, 

In response to the urgings of the Commission, ford 
Motor Company announced on November 1, 1968 the establishment 
of what it termed a wholesale incentive on crash parts. in 
essence, the wholesale incentive is an ddditional discount which 
Ford will provide to its franchised dealers to compensate thom 
for the distribution of crash parts ‘to tho general trade at the same 
Price at which those Parts were availabic to lord franchises operating 


senate shops: 


In practice, this wholesale incentive was supposed 
to provide a customer purchasing Ford crash parts from a fran- 
chised Ford dealer an additional discount of approximately 16 
percent on all parts which were purchased, 

The plaintiff FLM entered into TS with 
various Ford dealers whereby it would purchase large amounts 
of Ford parts from them at three aes dealers’ cost and 


then resell those parts to independent body and repair shops 


in the New York City area, especially those repair shops located 


in Bronx County. The plaintiff's arrangement with the various 


Ford dealers with whom it was dealing was that the plaintiff 
would pick up the parts it had bought directly from the ford 
warehouse located in Teterboro, New Jersey. 

Throughout this period until October, 1972, the plain- 
tiff pursued its business of acting as a distributor of ford crash 
parts to independent repair shops in the New York City area. 
The plaintiff would purchase these parts from franchised ford 
dealers at a price which provided the plaintiff with the wholesale 
incentive which the Ford dealers were receiving from the dcfen- 
dants. : 

In late 1971, Ford issued a bulletin, No, 909, which 


hecame effective as of January |, 1972, with regard to its policies 


concerning the wholesale incentives it was offering tc fran- 
chised ford dealers. In essence, Bulletin No. 900 directed 
all franchised Tord dealers that as of January 1, 1972, all 

parts which were sold to dealers such as the plaintiff would 


not be eligible for the wholesale incentive or, to put it 


simply, that the plaintiff would now have to pay an additional 


16 percent for all Ford crash parts which it purchased, 

* In October, 1972, an order the plaintiff had placed 
for parts was rejected at the Ford warehouse. The plaintiff 
contacted the Ford franchised dealer with whom it had been 
dealing and was advised that the defendants had directed him 
to discontinue doing business with the plaintiff, 

The plaintiff then contacted two other franchised Ford 
dealers, Thomas Motors and Parkview Lincoln-Mercury, in both 
of which franchises Ford owns a controlling interest, and was 
advised by both of these dealers that they would sell to the 
plaintiff but would charge the plaintiff five percent rather than 
three percent above their cost and that the plaintiff was in- 
eligible to receive the wholesale discount of 16 nsercent. 

The defendants’ conduct in compelling the plaintiff to 
pay 16 percent more for Ford crash parts than other customers 
pay is discriminatory and ts part and parcel of the defendlants' 


conspiracy to restrain trade, to maintain the retail price of ord 


Crash parts and its attempt to monopolize the market in 
Ford crash parts. These actions -on the Part of the defendants 
are violative of Section 1 and 2 of the Sherman Act and Scction 


13(a) of the Clayton Act. 


Point I 
THE DEFENDANTS' ACTIONS IN CONSPIRING 
AMONG THEMSELVES AND OTHER PERSONS 


TO RESTRAIN TRADE IN THE MARKET FOR 
FORD CRASH PARTS IS VIOLATIVE OF SECTION 


1 OF THE SHERMAN ACT, 15 Us§.c, 1. 


Section | of the Sherman Act, 15 U.S.C. 1, in relevant 
portion, reads as follows: 
“Every contract, combination in the form 
of trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, or 
with foreign nations, is declared to be illegal ..." 
In this case the defendants, Ford Motor Company and 
Ford Marketing Corporation, have conspired between themselves 


and with franchised Ford dealers either not to sell to the plain- 


tiff or to sell to it only at such discriminatory prices and highly 


unfavorable terms so that plaintiff could not compete in the sale 


of Tord crash parts. An offer to deal only under discrimatory 
terms and conditions is just as violative of the Sherinan Act as ~ 


a refusal to deal entirely. See Klor's, Inc. v. Broadway-Unaic 


* 


Stores, Inc., 359 U.S. 207, 70 S.Ct. 705; U.S. v. Liest Nation: 


— 


Pictures, 292 U.S. 44, S1 S.Ct. 45 and Silver v. Now Yori: 


‘Stock Exchange, 196 F.Supp. 209, aff'd 373 U.S. 341, 23 
S.Ct. 246. 
This agreement between the defendants and fran- 
chised Ford dealers not to sell to the plaintiff at all or oniy 
at discriminatezy prices is illegal per se and the mere existence 
of this agreement constitutes a violation of Section | of the 
Sherman Act. The incense bourt has designated certain classes 
of combinations as being illegal per se because their mere 
’ existence tends to create a monopoly and to stifle competition. 
One of the actions whi 2h has been declared to be illegal per 
se is the group boyeott. See Klor's, supra, and U.S. v. General 
Motors Corp., 384 U.S. 127, 66 S.Ct. 1321. The defendants’ 
agreement not to deal with the plaintiff or to deal with it only 
on a discriminatory basis in furtherance of its illegal objective is 
itself a per se viclation of the Sherman Act. Interphoto_ Corp. v. 
Minolta oe. 255 F.Supp. 7H, aff'd 417 F.2d G21 (2d Cir. 1969). 
The defendants, in this case, have also committed a 
per se victation of Section | of the Sherman Act by restricting 
the persons ta whom its franchised dealers mey sell its products 
after the defendants have -parted with title, risk and dominion 


over the products in question, The defendants in our case scll 


ite crash parts to franchised dealers, Admittedly, once these 


goods are turned over to a franchised dealer, the title and 


dominion over the goods as well as any risks with regard 


to them is with the dealer and not with the defend u's. 

The defendants, by creating a certain class of people, to 
wit: the olaintiff, to whom its franchised dealers cannot sell 
except at highly discriminatory Prices, engaged in a ver se 


violation of Section 1 of the Sherman Act. 


' In U.S, v. Arnold, Schwinn and Co., 228 U.S. 
365, 87 S.Ct. 1856 (1967), the Court stated into uncertain 


terms: 


" "Je. (W)here a manufacturer sells products to his 
distributor subject to territorial restrictions upon 

resale, a per se violation of the Sherman Act ro- 
Sults. And, as we have held, the same principic 
applies to restrictions of outlets with which the dis. 
tributors may deal and to restraints upon rctailers 

to whom the goods are sold. Unde the Sherman Act, 
it {3 unreasonable without more for a manufacturer to 
seek to restrict and confine areas or persons with 
whom an article may be traded after the manufacturer 
has parted with dominion over it. White Motor, supra; 
Dr, Miles, supra. Such restraints are so obviously 
destructive of competition that their mere existence is 
enough. If the manufacturer parts with dominion over 
his_product or transfers risk of lass to another, he may 
not reserve control over its destiny or the arniitions of 


—— 


its resale. ..." (imphasis Added) 
Mere, the defendants are exerctsing control over the 
resale of the crash parts in question hy refusing to allow its 
dealers the wholesale inenntive (a 16 pereent discount) for any 


parts which o decler sells to the plaintiff, The practical ctfec 


Lo 


of the defendants’ method of distribution is that eventhough the 


parts in question are completely owned by its franchised dealers 
and the franchised dealers have dominion and take the risk with 
regard to the parts, the defendants can still control the persons 
to whom the dealer may sell by the means of discriminatory use 
of the wholesale incentive discount. 

: The defendants’ actions in cesticting persons to 
whom its franchised dealers can sell crash parts after those 
dealers have obtained title to the parts is a per se Violation of 
Section | of tne Sherman Act. 

The defendants’ actions in seeking to prevent the 
emercence of independent dealers in Ford crash parts has no 
legitimate purpose and its only purpose is to retain illegal mar- 
ket control and ‘a prevent discounting in the sale of Ford crash 
parts to body shops. Even prior to Schwinn, supra, if they 
lng been established that vertical restraints as to territory or 
customers are per se violations of the Sherman Act, and if they 
are ancillary to price fixing as thay clearly arc ha, See 
White Motor Go. v. US., 372 U.S. 253, 2060, 83 S.Ct. 696 
(1963). 

The defendants in this case have violated Section 1 
of the Sherman Act in two scparate ways, each of which is 


iNegqal viet has caused grave damaqes to the plaintitl: 


a. The defendants have entered into an agreement 
and combination between themseives and franchised [ford 
dealers either not to sell to the plaintiff or to scll to it 
only at highly discriminatory prices, and 

b. The defendants have reserved to itself the con- 
trol over the destiny and the conditions of resale of For 
crash parts at a time when these parts were owned by an 
saasecaon franchised Ford dealer, 

The {act that the defendant, Ford Marketing Cor- 
poration, is a wholly owned subsidiary of the defendant, Ford 
Motor Comaany, and that some of the franchised Ford dealors 
with whom the plaintiff does business are likewise owned hy 
the defendant, Ford Motor Company, does not preclue a 
finding that a conspiracy to restrain trade existed between two 
or all of them since these defendants have availed themselves 
of the privilege of doing business through separate corporations, 
the fact of common ownership cannot save them from any of the 


obligations that the law imposes on separate entities. Sec 


. 


Perma fife Muffler v. International Varts, 392 U.S. 134, Bu 


§.Ct. 1981 (1968); Credit Bureau Reports, Inc. v. Retail Credit 


Cc 
— 


Co. ctal., 358 F.Supp. 780 (1971, aff'd 476 V.ed ONO, ree 


hearing denied, 178 f.2d 1402. 
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Point II 


THE DCFENDANT'S ACTIONS IN CONSPIRING 
TO MONOPOLIZE THE TRADE IN roORD CRASH 
PARTS IS A VIOLATION OF SECTION 2 OF 
THE SHERMAN ACT, 15 U.S.C, 2. 


Section 2 of the Sherm-n Act, 15 U.S.C.2, makes 
it illegal for any person to: 


",.emonopolize, or attempt to monopclize, or 

combine or conspire with any pason or persons, 

to’monopolize any part of the trade or commerce 

among the several States, or with foreign nations 
” 


Except for franchised Ford dealers, the plaintiff is 


one of the few sources and perhaps the only other source from 


whom independent repair shops were able to obtain Ford crash 
parts. The defendants by their present actions of requiring the 
plaintiff to pay 16 percent more for parts than the franchised 
Ford dealers with whom {it competes for business of tndcpendent 
repair shops is putting the plaintiff out of business. 

The defendant, Ford Motor Company, is using the 
monopoly power it has acquired on the manufacturing level since 
it is the single source of [ord crash parts to climinate the plain- 
tiff as a compctitor at the distributor-jobher level, Such cenduct 
has loag been held to violate Section 2 of the Sherman Act. The 
Supreme Court has long ago condemned a vertically intergrated manu- 


factureredistributor from using its power on one level to drive out 


competition on another level. In Eastman Kodak Ca. v. Southem 
273 U.S. 359, 

Photo Materials Co.,/Kodak hadrefused to scll photo equip- 

ment to the plaintiff at a wholesale price although the plain- 

tiff was a retail distributor of photo equipment. The Court 

there found that Kodak was eliminating the plaintiff as a com- 


petitor in the retail market and found a violation of Section 2 


of the Sherman Act. 


: Similarly, in Poster Exchange, Inc. v. National 


Screen Service Corp., 431 F.2d 334 (Sth Cir. 1970), the Court 
found that where the manufacturer and nationdl disicieckor of 
motion picture advertising accessories restricted the number 
of accessories made available to the plaintiff and required tne 
plaintiff who was a wholesale distributor of such products to 
pay the retail price and finally competely refused to deal with 
the plaintiff that the defendant was using the monopoly power 
it had acqui-ed at the manufacturer level to eliminate comopctition 
on the distributor-jobber level, and that the defendant had 
violated Section 2 of the Sherman Act. 

+The actions taken by the —— in our case di- 
rectly parallel those of Kodak ane the /intaghational Screen Ser- 
vice Corp. which have heen held by the ae to be a violation 


of Section 2 of the Sherman Act. .In our case, Tord is using the 


monopaly power it has acquired on the rranufacturer level ta eline 


inate the plaintiff as a competitor with franchised ford dealers 
in sales to independent hody shops while, at the saine time, 
Ford owns a controlling interest in at least two of the fran- 
chised Ford dealers who are the plaintiff's major competitors, 
that is, Thomas Motors, Inc. and Parkview Lincoln-Mercury, 
Inc. This is Precisely the type of action which the Supreme 


Court in Times-Picaune Pub. Co. v. U S., 345 U.S. $94 
ae caune Fup. Co 


es 


(1953) called “the essence of illegality ... the wielding of 


monopolistic leverage: a seller exploits his dominant position 
in one market to expand his empire into the next." : 
Section 2 of the Sherman Act establishes threc 
Separate offenses: a) monopoly; bb) attempting to mono- 
polize; and c) combining or ccnspiting with another person 
to monopolize any part of the trade or commerce among the 
Several states or with forcign nations, 
In our case, not only has Ford attempted to mono- 
Polize the wholesale trade in [ford crash parts, but the nes 
name .. defendants have conspired together with feanchisaci 
Ford dealers., in some of whoin ford has a controlling interest, 
to monopolize te wholesale trade in ford crash parts 
Section 2 prohibits any combination Of conspiracy 
to monopolize whether it he "wholly nascent or abortive on 
the one hood, or successful on the other," to) y, uence 


Vacuum Milita, 3 U8. isa, 


is —_ 


For a violation to take place under the conspiracy 
portion of Section 2, all that is necessary for a violation of 
Section 2 to be found is whether or not there has been ad 
combination or conspiracy to monopolize. In our case, the 
actions of the defendants in attempting to destroy the plain- 
tiff as a competitor in the wholesale trade of Ford crash 
parts leaves no doubt as to the fact that the named defendants 
and franchised Ford dealers have conspired to monopolize the 
trade st Ford crash parts to independent body shops and that 
by doing so they are clearly violating Section 2 of the Sherman 


Act. 


Point III 


THE DEFENDANTS BY COMPELLING THE PLAIN-~ 
TITF TO PAY AN ADDITIONAL 16 PERCENT TOR 
THE SAME COMMODITY THAN IS PAID BY 
OTHER PURCHASERS HAS VIOLATED SECTION 


2(a) OF THE CLAYTON ACT, 1S _U.S,C, 13(a). 


There is no real dispute that the plaintiff {s required 


to pay 1G percent more than Ford franchised dealers are for 


Ford crash parts which it sclls to independent repair shops. 


The defendants charying the plaintiff an additional 16 percent 
for the same goods of like qrade and quality is discriminatory 
and is violative of Section 2(a) of the Clayton Act, 15 U.S.C, 


13(a). 


Section 2(a) of the Clayton Act reads as follows: 


"(a) It shall be unlawful for any person en- 
gaged in commerce, in the course of such commerce, 
cither directly or indirectly, to discriminate in price 
between different purchasers of commoilities of like 
grade and quality, where cither or any of the pur- 
chases involved in such discrimination are in com- 
merce, where such commodities are sold for use, 
consumption, or resale within the United States or 
any Territory thereof or the District of Columbia or 
any insular possession or other place under the juris- 
diction of the United States. and where the effect 
of -such discrimination may be substanttlally to iessen 
competition or tend to create a monopoly in any line 
of commerce, or to injure, destroy, or prevent com- 
petition with any person who either grants or know- 
ingly receives the benefit of such discrimination, or 
with customers of either of them," 


The Act prohibits a discriminatic” in price between dif- 
ferent purchasers of commodities of like g’o¢: and quality. It 
makes no difference whether thut discrimination ts accomplished 
by outrightly charging one customer more for the same product 
than is charged another customer or by granting a discount to one 
customer. In enforcing the antitrust laws, the Courts must look 


at an arrangement as it operates in practice rather than the vencer 


it is given hy skillful drafting. See Simpson v. Union Oil Com- 


pany, of California, 377 U.S. 13 (1964). In our case, when all 
verbiage is pruned, the fact remains that franchise) Tord dealers 
when they resell the very same ford part to an indepenient body 


shop are paying 16 percent less for that part than the plaintiff pays. 


The defenc ents cannot avoid the antitrust laws under 
the guise of a wholesale incentive and by the skillful drafting 
of contracts with franchised Ford dealers. There is no justi- 
fication within the antitrust laws as to why a feonthised Ford 
dealer will recelve an additional 16 percent discount when it 

—$ells a part te a body shop or a garage and why it wil! not 
receive such a discount from the defendants when it sells that 


‘ 


very same part to the plaintiff, and the plaintiff must then 


pay 16 percent more for that very same part. 


The Supreme Court has made it clear that price dis- 
crimination {s not a term of art and that it means no more than 
se long as different customers are charged different prices for 
goods of like grade and quality no matter under what guise, 
it is a violation of Section 2(a) of the Clayton Act. See f.T.c, 
v. Anheuser~Busch Inc., 363 U.S. 536. The compelling the 
plaintiff to pay an additional 16 percent for Ford crash parts is 
thus a price discrimination directed against the plaintiff and {ts 
‘violative of Section 2{a) of the Clayck feb 

* The fact that the plaintiff pays the franchised Vord 
dealers for the parts which it purchases rather than the deten- 
dants Jiractly cannot he used as a shiceid by the defendants te 
justify the price discrimination, -It has long been aecepted that 


tf a seller can control the terms upon which a buver cue rem. 


kame Oh 


may purchase the seller's product n the seller's immediute 
buyer, the buyer once removed is 
dealing directly with the seller. 


4 


sale, he is responsible for the discrimination in the 
ba) 


price. See Purolator Pro: 


874 (7th Ci 


cert. denied, 


Monroe Auto Equipment Company 
(7th Cir. 1965). 

The defendants, in our case, have maintained strict 
control upon the terms regarding the conditions upon which a 
buyer may purchase Ford crash parts from a franchised ford 
dealer, The defendants have | ed numerous directives 
bulletins regarding the terms and conditions for the 
Ford crash parts and require each franchised Ford 
provice them with a detailed ‘xeakdown of tho ultimat 
tination of the Ford crash parts which each dealer has sold, 
The defendants require each franchised F 
a detaiiced form showing the destination of 

dealer requests the wholesale incentive 


dofentiant, In addition, the defendants c 


hooks of all franchised Tord dealers to determine to 


vedialie sald and, 


indicate that the plaintiff was an {indirect purchaser of ,the defen-— 
dants, and that the defendants by compelling the~plointiff to pry 
an additional 16 percent for Ford crash parts was discriminating 
against the plainuff in’ price and are in violation of Section 


2(a) cf the Clayton Act. 


iF 
‘ There is thus, in this case, morc than sufficient cvidence to | 
| | 
' 
| t 
| | 
| i . ; 
| Conclusion 
i 
| The defendants bY conspiring not to sell to the plain- 
| tiff or to sell to him only at a highly discriminatory price and 
: 
| 
by maintaining control over the destiny and conditions of resale 
of Ford crash parts after such parts have been sold to indepen- 


dent franchised Ford dealers are in violation of Section 1 of the 


Sherman Act. 


The defendants’ actions in attempting to monopolize 


to 


the wholesale trade of Ford crash parts and in conspiring 


monopolize that trade are in violation of Section 2 of the Sherman 


Act, 


The defendants’ compelling the plaintiff to pay 16 per- 


cent more for the same ford crash parts than is paid by other 


fear 
ar 


persons are engaged in price discrimination, and their acts 


Cc 


violative of Section 2{a) of the Clayton Act. 


That by :cason of the defendants’ acts as aforesaid 


which are in violation of the antitrust laws, the plainti(f, 


. 15, is entitled to recover three-fold 
the damages it has sustained by reason of the defendants’ 
actions and likewise {s entitled to recover a reasonable 
attorneys’ fees and the costs of this action from the defen- 


dants. 


Dated: New York, New York 


August 21, 1974. 


Respectfully submitted, 


DAVID WASSER 

Attorney for the Plaintiff 
Nffice and Post Office Address 
250 West 57th Strect 

New York, New York 10019 


and 


JULIEN & SCHLESINGER, PG 
Trial Counsel for the Plaintiff 
Office and Post Office Address 
2 Lafayette Street 

New york, Now York 10007 


BY: \. e fect? 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 
Plaintiff, 


- against - : 72 Civ... 713 (FPG) 


FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, 


Defendants. 


DEFENDANTS’ TRIAL MEMORANDUM 


I. THE PARTIES. 


Defendant Ford Motor Company ("Ford") is a corpo- 
ration organized and existing under the laws of the State 
of Delaware with its principal place of business in Dearborn, 
Michigan. It is primarily engaged in the manufacture and 
sale of automotive vehicles and related parts and accessories. 
Defendant Ford Marketing Corporation ("FMC"), a wholly-owned 
subsidiary of Ford, is also a corporation organized and 
existing uncer the laws of the State of Delaware whose 
principal place of business is in Dearborn, Michigan. FMC 
was incorporated in 1970 and since July 1970 has been engaged 
in the sale of Ford, Lincoln and Mercury automobiles manufac- 


tured and assembled by Ford and related parts and accessories. 
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Prior to July 1970 these marketing functions were performed 
by Ford itself. 

Plaintiff FILM Collision Parts, Inc. (“FLM") is a 
corporation organized and existing under the laws of the 
State of New York with its principal place of business in 
Yonkers, New York. Since its incorporation in April 1965, 
the business of FLM has included the purchasing of Ford, 
Lincoln and Mercury "crash parts" from franchised Ford and 
Lincoln-Mercury dealers ("franchised dealers") and the re- 
selling of those parts co others, including independent 


garages, service stations and repair or "body" shops en- 


gaged in automotive service and repair work. FLM has never 


purchased crash parts from either defendant and no franchised 


dealer has been named as a defendant. 


II. THE NATURE OF THE ACTION. 

Plaintiff has attacked Ford's entire system for 
the nationwide distribution of its crash parts and from a 

sur of charges in its complaint now contends that 

the distribution system violates Sections 1 and 2 of the 
Sherman Act and Section 2(a) of the Clayton and Robinson- 
Patman Acts. 

“Crash parts" are used in the repair and replace- 


ment of parts on automobiles and include fenders, grills, 


hoods, deck lids, door panels, quarter panels, rocker 
panels and body side mouldings, all custom-designed and 
manufactured for particular years and models of vehicles. 
Crash parts are :o be distinguished from other automotive 
parts (such as batteries, spark plugs and filters) which 
are manufactured by automobile manufacturers and others for 


use on vehicles of various manuvacturers and which are 


available from various sources. 


Ford, Lincoln and Mercury crash parts are manu- 
factured only by Ford, or by other manufacturers using dies 
owned by Ford who make the parts to Ford's specifications 
and sell then only to Ford and FMC. Since July 1970 Ford 
has sold crash parts for Ford, Lincoin and Mercury vehicles 
(except for export from the United States or directly tc 
the Federal Government) only to FMC. FMC at all times has 
sold crash parts for Ford, Lincoln and Mercury vehicles 
(except for export from the Unite.’ States or directly to the 
Federal Government) exclusively to franchised Ford and 
Lincoln-Mercury dealers. The 6,800 franchised dealers in 
the United States in turn either use these parts in their 


own body shop repair operations or resell them to others, 


including FLM. Ford and FMC have adopted a system of 


discounts, allowances and credits set forth in Master Price 
Lists, which apply to their sales of crash parts to their 
franchised deaiers on a uniform national basis. 

Plaintiff's complaint stems from its ailegation 
that after November 1, 1972 the prices it paid franchised 
dealers for crash parts were increased by those dealers. It 
claims that Ford's system of disccunts, allowances and credits 
to its dealers was responsible for these price increases and 
that it has a claim therefor under the Sherinan Act §§ 1 and 
2 and the Clayton Act § 2(a). FLM commenced this action in 
February, 1973 for both damages and equitable relief request- 
ing that defendants be compelled to change their nationwide 
distribution system by either selling crash parts directly 
to FLM or ordering franchised dealers who purchase crash 


parts to reduce the prices at which they resell parts to FLM. 


PEE: THE ISSUES TO BE TREED. 
This action is to be tried to the Court without a 


jury. Plaintiff's complaint, no matter how characterized 


in its trial memorandum, comes down to two points: 


-- Ford and FMC sell crash parts only to 


franchised dealers; and 


Ford and FMC give a wholesale incentive dis- 
count to franchised dealers, in keeping with 
a policy adopted in 1968 at the behest of 
the Federal Trade Commission, only when the 
dealers resell crash parts to retailers. 

The issues raised by the conplaint, as now inter- 


preted in plaintiff's trial memorandum, are whether plaintiff 


has standing to challenge and can demonstrate that eitner 


of these two policies as they may affect FLM is (1) an 
agreement in restraint of trade in Ford, Lincoln and Mercury 
Crash parts in vViclation of Section 1 of the Sherman Act, 

(2) an attempt to monopoiize the wholesale trade in such 
crash parts in violation of Section 2 of the Sherman Act, 

or (3) an unlawful discrimination in price in the sale by 
PMC of such crash parts in violation of Section 2(a) of 


the Clayton Act. 
IV. THE EVIDENCE. 


A> The Distribution System [or Ford 6 Crash Parts. 


Ford and FMC distribute automotive parts, including 


crash parts, through a nationwide system comprised of three 


me teo 


channels -- (1) franchised dealers, (2) direct account warehouse 
distributors and (3) national accounts. Crash parts are sold 
only through the franchised-dealer channel. Other automotive 
parts such as batteries, spark plugs and filters, which are 
produced by various manufacturers and which may be used in 
different makes of automobiles, are sold through all three 
channels. These initial steps chosen by Ford for distribution 
of its automotive parts are presented diagramaticaily «1 


Chart 1. 


peepee 8 
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Direct Account | National Accounts 


| 
' 


Warehouse Distributors -- Oil and Tire 


(1,000) Companies 
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There are approximately 6,800 franchised dealers, 
1,000 direct account warehouse distributors and 40 national 
accounts (primarily oil and tire companies) in this distribution 
system. The portion of the distribution system shown in 
Chart 1 is the only portion of the distribution system over 
which Ford or FMC exercises any control. Once parts have 
been sold by FMC to a franchised dealer, direct account ware- 
house distributor or national account, neither Ford nor FMC 
places or attempts to place any restriction or control as to 
the territory within which such parts may be sold, the 
customers to whom they may be sold or the terms or prices 
of their resale. 

Tracing the flow of parts down through the dis- 


tribution system requires two modifications to Chart 1 to 


at which the purchasers from FMC operate. First, direct 

and national accounts are considered "distributors" since 

they sell parts to jobber-wholesalers. Second, franchised 
dealers play a dual role in the distribution system of parts. 
Some parts purchased by the dealers are resold by them to 

body shops, fleets and service stations, and the dealer thus 
acts as a jobber-wholesaler. Other parts purchased by dealers 
are used in their own automobile repair and servicing operations 


and the dealer thus acts as a "retailer" or "dealer". These 


~o440 


aspects of the distribution System are shown diagrammatically 


on Chart 2. 


CH A RT 2 


seemeeeesneemmesemementte 


Direct Account | teeter Accounts | 


Warehouse 


aT eral Tire 
| Distributors Companies | 


Franchised Dealers Tobber- 
Acting as Wholesalers 
Jobber-Wholesalec 


Franchised 
Dealers Acting 
as Retailers 
Chart 3 shows Ford's complete system of distribution 
for automotive parts by adding to Chart 2 sales of parts by 
franchised dealers and other jobber-wholesalers to body shops, 


fleets, service Stations, garages and mass merchandisers. 


These entities, as well as franchised dealers, act as re- 


-g- 


Ko tod 


tailers and sell the parts to their ultimate consumers -- 
automobile owners. Crash parts, as noted above, are 

sold by FMC only to franchised Ford and LincoJ)n-Mercury 
dealers, but are ultima'ely available to the public from 
franchised dealers, body shops, service Stations, garages 


franchised by oil or tire companies and independent garages. 


CHAR? 32 


Direct Account — Ace ee 


Warchcuse =- ©i) and © 


ive 
Distributors cor | 


Franchised Dealers Jobber- 
Acting as Wholesalers 
Jobber-Wholesalers 


Franchisea | | Body Fleets | Service 1 
Dealers Acting Shops Stations; 
as Retailers Franchised &| 
Independent 
Garages 


CONSUMERS 


FMC stocks more than 240,000 different crash parts 
for all Ford, Lincoln and Mercury automobile models for at 
least the five most recent model years. Approximately 200,000 
different automotive parts, including those rarely required, 
are available through FMC's National Parts Distribution Center 
in Michigan; 42,000 different automotive parts, including all 
those commonly required, are available through FMC's eight 
Master Parts Distribution Centers (including one in Teterboro, 
New Jersey for the New York metropolitan area); and approxi- 


mately 14,000 different automotive parts, only those most 


frequently required, are available through FMC's twenty 


Class A Depots throughout the country. 


B. PeC's Prices and Terms of Sales. 

FMC's sales of automotive parts through its three 
distribution channels (franchised dealers, direct 
warehouse distributors ard national] accounts) throughout 
the United States are made on terms and ab prices sex 
on a uniform national basis. se prices and terms are 
published in the FMC Master Price Lists and Policy and 
Procedure Manual. The Master Price Lists and the Policy and 


Procedure Manual set up a pricing system for automotive parts 


based upon the function performed by the buyer in the distribution 
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system described above and illuetrated in Chart 3 -~ 4s 

a distributor, jobber-wholesaler or dealer. The Master Price 
Lists show the prices charged by FMC to buyers at various 
functional levels in the distribution system. The price 

which FMC charges franchised dealers acting as retailers 

for a particular part as set forth in the Master Price Lists 
is used as a benchmark for the pricing system and other prices 
are computed from it. 


Franchised dealers are eligible to receive certain 


discounts, allowances and credits from FMC on their purchases 


of crash parts as well as on their purchases of other parts. 
These discounts, aj]owances and credits are set forth in the 
Policy and Procedure Manual. They are: 

1. The Stock Order Discount. Each of the approxi- 
mately 14,000 parts stocked by Class A depots is listed on 
a printed stock order "nad" of order forms supplied to fran- 
chised dealers. Each dealer is entitled to order on this 
form from its Class A depot on a specified day of the week 
any parts stocked by FMC and receives a 5% discount on such 
purchases because the regularity of orders enables FMC's 
Class A depots to operate more efficiently and economically.* 
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* Stock order discounts on certain parts are also available 
to direct account warehouse distributors and national 
accounts. 
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2. The Wholesale incentive F lowance. This 
Loeance is examined in detail the f. ‘cwing section of 
.¢ memorandum. 
3. The Parts Obsolescence Protection Program 
. ") Credit. Franchised dealers mey return obsolescent 
in their inventories to FMC and receive full credit for 
purchase price. POPP credits granted for any given 
are limited to 5% of the dollar amount of the fran- 
dealer's purchases during that period. 


4. The Surplus Inventory Reduction Program (ol ne”) 


“S:-. Franchised dealers may return Surplus parts in their 
ven tories to FMC and receive credit for a portion of their 
‘<nase price. SIRP credits for any given period are iliiited 


-* of the dollar amount of the franchised dealer's pur- 


‘23 during that period. 


C. The Origin and Availability of the Whole 


-tive Allowance on FMC's Sales 
While previously available on purchases of other 
“S2fied automotive parts, the wholesale incentive allowance 
<rash parts was initially established by Ford on November 1, 
"S at the behest of the Federal Trade Commission. Its 


‘Cctive with respect to crash parts is to enable body shops, 
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service stations and independent garages i» obtain crash parts 

at prices comparable to those paid by franchised dealers for 

crash parts used in the dealers' own automobile repair operations, 
To accomplish this objective FMC grants to franchised dealers 

a wholesale incentive allowance when the franchised dealers act 

as jobber-wholesalers of crash parts. This allowance, currently 
approximately 25% of the Price shown in the Master Price Lists 

for franchised dealers acting as retailers for the Same part, 

is credited against the franchised dealers' debts to PMC for parts 
purchased by the franchised dealers. 

At the time the wholesale incentive allowance was 
established for crash parts it was being granted generally, 
pursuant to the Policy and Procedure Manual, for all resales of 
Parts eligible for this allowance by franchi 
in keeping with its general purpose and the objective of the 
Federal Trade Commission in having it available On crash parts, 
it was provided in the Policy and Procedure Manual that the 
wholesale incentive allowance would not be granted for parts 
used in the franchised dealers' own repair and service Operations 
or for parts sold to another franchised dealer for similar use 
in its repair and service operations (i.e., "sales to retail 
customers"), 


In due course, however, it became apparent to Ford and 


FMC that the statement of the policy on the wholesale incentive 


allowance in the Policy and Procedure Manual permittea franchised 
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g@ealers to claim the allowance for resales in which the dealers 
in fact did not perform this jobber-wholesaler function of 
moving the woods to the retailer level. To assure that 
allowance was given only when a franchised dealer acted 
jobber-wholesaler and to prevent franchised dealers from abusing 
the program by selling parts to each other through middlemen, 
the Policy and Procedure Manual was amended in accordance 

with a letter notice of June 23, 1971, effective July i, i371, 
to state that the wholesale incentive allowance for resales 

by franchised dealers was limited to those situations in 

which the dealers actually acted as jobber-wholesalers and 

sold directly to retailers (other than franchised dealers) 


engaged in automotive service or repair work. 


D. Sales of Crash Parts by Franchised Dealers. 


The discounts, allowances and credits, including the 
wholesale incentive allowance, with *2spect to sales by FMC 
o£ crash parts are credited or paid directly to the franchised 
dealers to whom such parts are sold by FMC. Franchised 
dealers individually decide the prices at which and the terms 
on which they resell crash parts to their customers. Neither 
Ford nor FMC controls that decision. eradeh tend dealers may or 
May not elect to reflect, in whole or in part, in their prices 
and terms of sale to any particular customer any discount, 


allowance or credit which they receive from FMC with respect 


rote 
to their purchases of crash Parts. Whether a franchised 


dealer reflects in its prices or terms of sale any portion of 
a discount, allowance or credit received by it from FMC does 


not in any way affect its receipt by the franchised dealer. 


E. The History of FLM's Pusiness in Crash Parts. 
She Ai ry of FLM's ae oe Farts 


FLM alleges that since it was incorporated in April 
1965 its business has included Purchasing Ford, Lincoln and 
Mercury crash parts from franchised dealers and reselling then, 
primarily to independent body shops, garages and service 
stations. FLM thus functions merely as an intermediary between 
franchised dealers and retail customers. It does not occupy ary 
Separate functional level in the distribution system for Ford's 
Crash parts, but is only an expediter of deliveries from 
franchised dealers to retail customers. is not merely a de- 
livery service for the dealers from whom it buys parts, however, 


Since it actually purchases the parts from the dealers and resells 


them to retail customers. It also maintains a small inventory of 


Crash parts (valued in its financial statements on September 30, 
1973 at $70,321) at its office i: Yonkers. 

FLM alleges that it has from time to time purchased 
Crash parts from four Ford and Lincoln-Mercury dealers: Central 
Lincoln-Mercury Corp. ("Central") (dealership sold to Atlas 
Lincoln-Mercury, Inc. ["Atlas"] in July 1972) of Brooklyn, 
Thomas Motors, Inc. ("Thomas") of Yonkers, Parkview Lincoln- 
Mercury, Inc. ("Parkview") of Yonkers and Pleasantville Ford, 


Inc. ("Pleasantville") of Pleasantville. 
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FLM claims that it purchased crash parts from 
Central, and subsequently Atlas, from April 1965 until 
November 1, 1972. It also claims that it purchased crash 
parts from Thomas from November 1, ]972 until June 4, 1973. 
F:M allegedly also has purchased crash parts from Parkview 
beginning on November 1, 1972 and from Pleasantville on 
unspecified dates. Whatever its source or sources of supply, 
FLM's dollar volume of sales of crash parts has increased 
steadily over the years. Its gross sales for each of its 
fiscal years (ending September 30th) as reported in its own 
financial statements have been as follows: 

Year 

1965 (six months) 

1966 

1967 

1968 

1969 

1970 

ae72 

1972 

1973 798,947 
The prices FLY pays various franchised dealers for tho 
it purchases, the terms on which it buys parts and the 
of dealers with which it does business are all matters 
negotiation between FLM and the dealers, 2nd neither Ford 
nor FMC has played or sought to play any role in such matters. 

Despite FLM's allegations chat Ford and FMC have 


"conspired" with unspecified franchised dealers to deprive 


FLM of a source of supply of crash parts and to force those 


dealers to raise the prices they charge FLM for crash parts, 


R930 


the evidence will not bear out either charge. FLM has 

asserted that Ford or FMC instructed Atlas and Thomas to stop 
selling crash parts to FLM on October 31, 1972 and June 4, 

1973 respectively. However, in the affidavits before the Court 
on the preliminary injunction the operators of both dealerships 
and the employee of FMC who allegedly issued these instructions 
have denied these charges, and the record shows that Atlas 

and Thomas made their decisions to Stop selling crash parts to 
FLM for their own independent business reasons. Franchised 
dealers are independent businessmen, operating with their own 


capital* for their own profit. 
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Some dealers, like Parkview (until May \ok, 97a) and 
Thuaas, are part of FMC's "Dealer Development Program" for 
individuals qualified in 211 other respects to hecome dealers 
who lack the necessary capital. An approved applicant in- 
vests 20% of the necessary capital and FMC invests the 

The dealer is incorporated, the operator receives all the 
(non-voting) common stock and FMC receives all the (voting) 
preferred stock. The operator is required to use a minimum 
amount of each year's operating profits to buy out FMC's 
investment in the dealer -- a process which typically takes 
approximately 6 years. Preferred stock purchased by the 
Operator is converted into common stock and When the pre- 
ferred stock has been retired the voting rights pass to the 
common stock. This process was completed at Parkview on 
May 31, 1973. 


The operator is elected to the dealer's board of 
directors and serves as president of the dealer, partici- 
pating in the adoption of financial atid operating policies 
with the other directors who are employees of FMC's Dealer 
Development Department. The president, however, has full 
authority to administer the affairs of the dealer and to 
conduct its day-to-day operations in accordance with the 
broad overall policies adopted by the board of directors. 


The decisions by Dealer Development dealers, like 
Thomas and Parkview, whether or not to sell parts to FLM or 
any other purchaser and the prices and terms of such sales 
are made by their respective Operators and not by Ford or FMC. 
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From November 1, 1968 until July 1, 1971 franchised 
dealers which sold crash parts to FLM were not foreclosed 
under the language of the Policy and Procedure Manual with 
respect to "ineligible sales" from claiming wholesale incen- 
tive allowance credits from FMC on such sales. On July l, 
1971, for reasons stated above, the statement of the Wholesale 
Incentive Program in the Manual was clarified with respect to 
"ineligivle sales" to specify as ineligible: "Sales to any 
customers NOT engaged in automotive service or repair work 
except export Seancies. .. . FIM does not digpute that it 
clearly falls within this ineligible category. 

Despite this clarification in the statement of the 
Wholesale Incentive Program, both Central and then Atlas 


continued to claim from FMC wholesale incentive allowance 


credits for sales to FLM until November 1, 1972, some 16 months 


after the policy change. The responsible officials of Central 
and Atlas apparently did not realize that their sales of crash 
parts to FLM were now clearly ineligible for the wholesale 
incentive allowance. A similar oversight on the part of the 
responsible FMC officials led FMC to continue to pay wholesale 
incentive allowance credits claimed by Central and Atlas with 
respect to such sales until November 1, 1972. When this error 


was discovered by the responsible personnel at FMC, the payment 
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of such credits was promptly terminated. However, in the 
circumstances of the transfer of the dealership to Atlas, 
FMC did not recover the credits for the pre-November 1972 
period due to the fact that Atlas appeared to have acted in 
good faith and that FMC had failed to act earlier to stop 
this improper claiming of the wholesale incentive allowance. 
Since November 1, 1972 no franchised dealer, to FMC's knowledge, 
has received credits from FMC for wholesale incentive allowance 
for resales to FLM. 
Plaintiff has claimed that it is a so-called 
"indirect purchaser" of crash parts from FMC for the purposes 
Of its claim under Section 2(a) of the Clayton Act. It 
attempts to buttress this claim by noting that it picks up 
parts which it has purchased from franchised dealers from 
the Master Parts Distribution Center in Teterboro, New Jersey. 
Customers of a franchised dealer are permitted 
by FMC to pick up parts which the customers are purchasina 
from the franchised dealer directly from the Teterboro Master 
Parts Distribution Center if they have obtained written 
authority to do so from the franchised dealer. However, FMC 
bills the franchised dealer for any parts thus delivered to 


the dealer's customer and the dealer in turn obtains payment 


from its customer. The dealer is the only party liable to 
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FMC for the purchase price of the parts and bears the entire 
risk of non-payment by its customer. 

Plaintiff in claiming a connection with defendants 
also relies on the fact that Ford or FMC personnel on two oc- 
casions made examinations, to which FLM voluntarily submitted, 
of FIM's records of its purchases from Central. In 1969 an 
examination was conducted to verify the accuracy of the claims 
for wholesale incentive allowance credits submitted by Central 
and to confirm that FLM was not acting as an intermediary be- 
tween franchised dealers through whom dealers could buy parts 
for their own body shops at reduced prices. In 1970 an exami- 
nation of Central was conducted for the purpose of determining 
the relationship of FLM and Central and whether that relation- 
ship met the requirements for the issuance of a second parts 


and accessories code to a franchised dealer. 


PF. FLM's Institution of this Action. 

FLM filed 1ts complaint on February 15, 1973, 
three and one-half months after it claims that its sellers 
raised their prices to it on crash parts. Three months 
after commencing this action FLM filed a motion for a pre- 


liminary injunction which it subsequently withdrew as 


incomplete. On August 24, 1973 FLM filed another motion 


for a preliminary injunction which was withdrawn by plaintiff 


On March 11, 1974 when the Court proposed that the action 
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be tried promptly and set the case down for trial on 
April 1, 1974. This trial date was thereafter Successively 


postponed to June 17, August 28 and September 23, 1974 at 


plaintiff's request. 


V. THE APPLICABLE LAW. 
——— ee 


Under Section 4 of the Clayton Act plaintiff can 
recover only if it can demonstrate that it has been directly 
injured in its business by defendants' violations of the 
antitrust laws. Before FLM could make any such demonstration 
it is confronted with the following insurmountable obstacles: 

A. Ford and FMC are free under the antitrust 

laws to choose to whom they will sell crash 
parts; 

While FLM seeks to compel Ford and FMC to 

add a tier to their distribution system for 
crash parts, Ford and FMC have no obligation 
under the antitrust laws to alter the terms and 
conditions of their sale of crash parts to 
create a place for FLM in that distribution 
system; 

FLM is not a customer of Ford or FMC and it 
fails to state a cognizable claim against them 


for discrimination under the antitrust laws; 
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In their refusal to Sell crash parts directly 
to FLM and their refusal to allow wholesale 
incentive allowance credits for sales by fran- 
chised dealers to FLM there is no evidence of 
any agreement or Conspiracy in restraint of 
trade by Ford or FuC? ‘and 
There is no evidence of any attempt by Ford or 
FMC to monopolize the subsequent wholesale 
trade in crash Parts after they have sola and 
delivered sr-h Parts. 

For these reasons we Submit that the complaint must 


be dismissed ana judgment entered for the defendants. 


A. Ford and FMC are free to choose their customers 
i ee CUStoners 


and to decide that they will sell crash parts only to franchised 
ee eet Sell crash parts only to franchised 


dealers. 
See Ee 


Defendants have customarily sold crash Dé 
to franchised Ford and Lincoln-Mercury dealers, 
to choose customers is e€xpressly sanctioned by the antitrust 
laws. It has been Sustained by the courts in their interpre- 


tation of the Sherman Act for more than 50 years. Bruce's 
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Juices, Inc. v. American Can Co. , 330 U.S. 743 (1947); U.S. v. 
te merican Can Co beet oe an 


Colgate & Co., 250 U.S. 360 (1919); Loran Specialty Mfg. Co. v. 
Clark Mfg. Co., 360 F.2d 913 (7tn Cir .), cert. denied, 385 

U.S. 956 (1966); Chicago Sugar Co. v. American Sugar Refining 
Co., 176 F.2d 1 (7th Cir. 1949). 

The Robinson-Patman Act amendment to the Clayton Act 
also protects a Supplier's freedom to choose its customers. 
Section 2(a) itself provides that "nothing herein shall prevent 
persons engaged in selling goods, or merchandise, in commerce from 
selecting their own customers in bona fide transactions and not 
in restraint of trade" and the Courts have uniformly endorsed 
this principle. In Atlanta Trading Corp. v. FTC , 258 F.24 
365 (2d Cir. 1958) the Court said: 

"Nothing in the Robinson-Patman Act imposes 

upon a supplier an affirmative duty to sell to 
all potential customers. . + » All that the Act 
requires is that a seller give fair and equal 
treatment to all those to whom he elects to sell 


products of like grade and Guantity.” 258 F.24 
at 372-373, 


Accord, Chicago Seating Co. v. S. Karpen 5 Bros., 177 F.2d 863 


(7th Cir, 1949); Shaw's, Inc, vy, Wilson-Jcones Co. 105 Ff. 2a 
me a eS ONR ones Co 


332. (3a Cir. 1939); Monroe Company of Quincy v. American Standard 


Inc., 368 F.Supp. 603 (D. Mass. 1973); New Amsterdam Checse Corp. 
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v. Kraftco Corp., 363 F.Supp. 735 (S.D.N.¥. 1973). 


Plaintiff, however, seeks to compel defendants to 
sell crash parts to it, regardless of the entirely different 
Character of its business from that of franchised Ford and 


Lincoln-Mercury dealers. 


Colgate and Subsequent Supreme Court cases on the 


issue clearly demonstrate that "In the absence of any purpose 


to create or maintain a monopoly, the [Sherman] act does not 
restrict the long recognized right of trader or manufacturer 
engaged in an entirely private business, freely to exercise 
his own independent discretion as to parties with whom he will 
deal.” 300 U.S. at 307. Such is the case here, 

The convenient and effective distribution of crash 
Parts for their vehicles is of substantial importance to 
vehicle manufacturers. Ford's policy of selling crash parts 
exclusively to its own franchised dealers dates from the 
incorporation of the Ford Motor Company in 1919. The market- 
ability of new Ford, Lincoln and Mercury automobiles would be 
severely impaired if consumers could not be assured of the 
ready availability of repair and replacement parts. Conse- 
quently, the decision to distribute these Parts solely through 


defendants' franchised dealers serves a business Purpose with 
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which Ford is legitimately concerned. FLM, as a volunteer, 
has no standing to insist that Ford and FMC sell to it and 


alter the manufacturer's system of distributing its products 


to suit plaintiff's desires (see pp. 30-35, infra). 


Once crash parts are sold to the franchised dealers, 
they are, of course, readily available to the general public, 
including FLM and any other purchaser to whom a franchised 
dealer may wish, in its discretion, to sell. 

A review of the leading Supreme Court cases clearly 
demonstrates that a refusal to sell to a plaintiff is not an 
actionable wrong under the antitrust laws unless the refusal 
is a means to an independently unlawful end. When a re- 
fusal to sell, actual or threatened, is used to coerce a 
purchaser to follow certain pricing policies the courts have 
not hesitated to condemn such refusals -- not as violations 
of the antitrust laws in and of themselves, but as forbidden 
means because the end of fixing prices is illegal. Albrecht 
Vv, Herald Co., 390 U.S. 145 (1968); U.S. v. Parke, Davis & Co., 
362 U.S. 29 (1967); U.S. v. Bausch & Low) Optical Co., “21 U.S. 
707 (1944); FTC v. Beech-Nut Packing Co., 257 U.S. 4281: 9922) > 


Frey & Son, Inc. v. Cudahy Pack? g Co., 256) U.S. 208 (1921)'s 
U.S: Ve Schrader's) Sdn, Ine.) 252 U.S. 85 C1920)... A second 
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indispensable requirement to any actionable wrong articulated 


by the Supreme Court in these leading cases is that the refusal 
to sell be effectuated by some contract or combination with 
others; mere unilateral action will not suffice. 

There is no suggestion that Ford in connection with 
its long-standing pclicy has in any way conditioned the franchise 
of dealers on their agreement to participate in conduct which 
would independently violate the antitrust laws or that Ford 
has contracted, combined or conspired with others in the course 
of refusing to sell to entities other than franchised dealers. 

In Albrecht v. Herald Co., supra, the Supreme Court 
found that defendant had combined with two of plaintiff's 
competitors by encouraging and assisting them in taking over 
sales to plaintiff's customers after plaintiff refused to 
adhere to defendant's pricing policies. Defendant offered 
to continue to sell to plaintiff if plaintiff would carry out 
defendant's policy of setting a maximum resale price, a per se 
violation of Section 1 of the Sherman Act. 390 U.S. at 151. 

To accomplish such an end by refusing to sell to plaintiff was 
therefore also held illegal. The Court also noted that 
“(defendant's) conduct cannot be deemed wholly unilateral 

and beyond the reach of § 1 of the Sherman Act." 390 U.S. 


at 149. 
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Albrecht followed the reasoning of U.S. v. Parke, 


Davis & Co., Supra. Parke, Davis began by reviewing the other 

four leading cases following Colgate* and, in each case, found 

both that the refusal to deal was used as a means to an illegal 
end and that the seller acted in concert with others. 362 

U.S. at 36-47. As to Parke, Davis' conduct, the Court com- 


mented: 


"The program upon which Parke Davis embarked 
to promote general compliance with its suggested 
resale prices plainly exceeded the limitations of 
the Colgate doctrine and under Beech-Nut and Bausch 
& Lomb effected arrangements wnich violated the 
Sherman Act. Parke Davis did not content itself 
with announcing its policy regarding retail prices 
and following this with a Simple refusal to have 
business relations with any retailers who disre- 
garded that policy. Instead Parke Davis used the 
refusal to deal with the wholesalers in order to 
elicit their willingness to deny Parke Davis 
products to retailers and thereby help gain the 
retailers' adherence to its Suggested minimum 
retail prices. The retailers who disreaarded 
the price policy were promptly cut off when 
Parke Davis supplied the wholesalers with their 
names. The large retailer who said he would 
‘abide' by the price policy . « . was not cut 
Off. in thus involving the wholesalers to stop 
the flow of Parke Davis products to the retailers, 
thereby inducing retailers' adherence to its sug- 
gested retail prices, Parke Davis created a com- 
bination with the retailers and the wholesalers 
to maintain retail prices and violated the Sherman 


_—_—_—_— 


* 0.8... Bausch & Lomb Optical Co., supra; FTC vy. Beech- 
meme eens en, a ea At te titefeeneees > 
Nut Packing Co., supra; Frey 6 Son, Inc. v. Cudahy Packin 
phot Be lsh deemed Bh eh ot did 
Co., supra: and U.S. v. Schrader's Son, Line.) supra. 
bestia Supra aE ES On, ine Supra 
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Act. Although Parke Davis’ originally announced 
wholesalers' policy would not under Colgate have 
violated the Sherman Act if its action thereunder 
was the simple refusal without more to deal with 
wholesalers who did not observe the wholesalers' 
Net Price Selling Schedule, that entire policy 
was tainted .. . when Parke Davis used it as the 
vehicle to gain the wholesalers' participation 

in the program to effectuate the retailers' ad- 
herence to the suggested retail price." 362 

U.S. at 45-47 (footnote omitted). 


Plaintiff's statement that "an offer to deal only 
ander discriminatory terms and conditions is just as violative 


of the Sherman Act as a refusal to deal entirely" (Pl. Tr. 


“em. 5) misses the point of this case. Refusals to deal and 


Siscriminatory offers to deal are condemned alike by Section 


~ Of the Sherman Act, but only if there is concerted action 
Sy two or more entities. U.S. v. Colgate & Co., Supra. All 
of plaintiff's citations in support of this proposition* in- 
volved "group boycotts" or "concerted refusals to deal" which 
are not present in this action. Ford and FMC may properly 
ander Colgate and its progeny, refuse to deal with FLM. 
“@ither Ford nor FMC controls franchised dealers' sales to 
FIM or the terms and prices of those sales, which are a mat- 


zer for negotiation between FLM and its suppliers. Since 


* Silver v. New .vYork Stock Exchange, 373 U.S. 341 (1963); 
Klor’s, inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207 
9) and US. Vi First National Pactures, Inc., 282 U.S. 
44 (1930). 
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whatever arrangements FLM makes with a franchised dealer will 
not affect in any way that dealer's relationship with Ford or 
FMC, plaintiff's argument is irrelevant, as is its additional 
citation of U.S. v. General Motors Corp., 384 U.S. i127 (1966) 
for the proposition (not disputed by defendants) that group 
boycotts are illegal per se (Fl. Tr. Mem. 6). 


Plaintiff's citation of Interphoto Corp. v. 
Minolta -Orp., 295 ©. Supe. 71] (8.6.N.¥.5, aif'd, 417 F.2d 


62) (20 Cir. 1969) and 0.58. ¥v; Arnold, Schwinn & Co., 388 U.S. 
eee eee ete ee EW Peed oe) Oe) 


365 (1967) is equally inapposite, since Interphoto concerned 
territorial and customer restrictions on resales and attempted 
price-fixing and the Schwinn case concerned territorial and 
customer restrictions. Both Interphoto and Schwinn involved 
concerted action between the manufacturers and their inde- 
pendent distributors to plaintiffs' detriment. No such con- 
certed action is present here. 

The facts of the cases stand in stark contrast to 
Ford's policies. Ford will not sell crash parts on any terms 
to plaintiff -- or to anyone else who is not a franchised 
dealer. It has never offered to do so. Its refusal is not 
contingent on a would-be purchaser's agreement to follow any 


policies with respect to the resale of the parts. Neither 
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Ford nor FMC has combined or acted in concert with any 
other entity in refusing to sell crash parts to anyone 
other than a franchised dealer. This decision has been 
unilateral, unconditional, entirely uniform and national 


in its application. 


B. Ford and FMC should not be compelled to change 


their distribution system for crash parts to create a place 
for FLM. 


The long-established system for the distribution of 
Ford, Lincoln and Mercury crash parts incorporates two major 


features challenged by plaintiff in this case: (1) FMC sells 
and (2) FMC does not 

grant a wholesale incentive allowance to franchised dealers 

on their sales of crash parts to middlemen such as FLM. Plain- 

tiff asks the Court to restructure this distribution system 


either (1) by ordering FMC to sell crash parts directly to 


middlemen or (2) by ordering Ford and FMC to grant a wholesale 


incentive allowance to franchised dealers on their sales to 


middlemen. 
Such interferences in a manufacturer's system of 
distributing its products have been uniformly rejected by the 


courts, and a middleman such as FLM which voluntarily intrudes 
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itself into such a system has been held to have no vested right 
to the protection of the position it has sought to appropriate 
for itself. Green Bay Packaging, Inc. v. Hoganson G Associates, 
Inc., 362 F.Supp. 78, S2 (Ni. Tih. 1973) In B&B Sil & Chemical 
Co. ¥. Franklin O11 Co., 293 F.Supp. 1313 (&.5. Mich. 1966) 

the District Court stated: 


"The opinions have been unanimous, insofar as 
we have been able to determine, in holding 
that a manufacturer's changes in his dis- 
tribution system, vertical realignments, 
eliminations, or transfers, do not offend 

the anti-trust acts. 


. . ° . 


"We find no warrant in the statutes for 
extending the anti-trust prohibition to cover 
this situation. Such a holding would open up 
a new chapter in anti-trust law, and without 
statutory warrant, subjecting the entire ficiea 
of a manufacturer's internal plan of distribu- 
tion to the approval of the courts. Moreaver, 
it proves too much. Once we remove the flexi- 
bility from manufacturers in their vertical 
distributorships we freeze to some degree the 
presently existing structures, with a resultant 
definite, not fanciful, restraint on the free- 
dom of competition. 


"This case may be very shortly summarized. 
Once the borrowed phrases from legitimate anti- 
trust actions are pierced, it boils down, by 
plaintiff's own statements, to simply the 
elimination by the manufacturer of an unwanted 
distributor. There is thus no unreasonable 
restraint of ‘competition’ in the anti-trust 
sense nor is there even a hint of monopoly." 
293 F.Supp. at 1317, 1319. 
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Accord, Robinson v. Stanley Home Products, Inc., 272 F.2d 601 


(ist) Cir: 1959); Nelson Radio & Supply Co. vw. Motorola, Ine. 
Py CO. V. Motorola, Inc 


200 F.2d 911 (Sth Cir. 135 2)\ cert. denied, 345 u.s. 925 
(1953); Feddersen Motors v. Ward, 180 F.2d 51° (10th CUT; 


1950); Shotkin v. General Electric Con LV Pita O96 (10th 
ee icc CO 


Cir. 2948): 


An order compelling defendants to deal directly with 
FLM would have no foundation in law and the Court would not 
be warranted in issuing one, iSee pp. 22-30, Supra). 
Plaintiff's alternative request for relief, which is equally 
lacking in legal justification, would involve the Court in the 
restructuring of Ford's nationwide system for distributing 
Crash parts. To require FMC to grant a wholesale incentive 
allowance to franchised dealers for resales to FLM would mean 
compelling the payment of an allowance for a function not per- 
formed by such dealers. The wholesale function is selling to 
retailers; this function such dealers do not perform when they 
sell to a jobber-wholesaler. Compelling the allowance in such 
a Situs*ion is tant nt to making a "distributor" 
function is to sell t¢ jobber-wholesalers) of such dealers, 
a role net occupied by franchised dealers in the Ford and 
FMC distribution system. 

In U.S. Vv. Paramount Pictures, Inc... 334 DSi See 
(1948) the Supreme Court reversed the District Court's decree 


Ordering defendants to select the exhibitors of their motion 
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pictures by competitive bidding. The Court held that this 
remedy involved the judiciary too deeply in the daily opera- 
tion of defendants' business and commented that the decree 


would require "as close a Supervision as a continuous 


receivership". 334 U.S. at 163. Accord, U.S. v. Bausch § 


Lomb Optical Co.'s Supra, at 728-729. 


To restructure Ford's distribution system at the 
behest of a stranger to that System, such as FLM, would 
be absurd. Even in cases in which the plaintiffs were 
or had been an integral part of the manufacturer's dis- 
tribution system the courts have consistently refused to 
tamper with that distribution System, even at the request of 
those who had dealt directly with the manufacturer. FLM has 
never occupied a comparable position in the distribution of 
Ford's crash parts. 

In Industrial Building Materials, Inc. v. Interchemical 
Corp., 278 F.Supp. 938 (C.D. Cal, 1967), plaintife 2lleged 
that defendant had: 


"ruthlessly exercised [its monopoly power over 
the manufacture, distribution and Sale of its 
Own products] to destroy plaintiff's business 

by creating a new distributor to compete with 
plaintiff, by by-passing plaintiff ana dealing 
on a direct basis with some of Plaintiff's better 
customers, and eventually by hiring plaintiff's 
Star salesman and stealing the bulk of plain- 
tiff's business, all the while utilizing ‘dis- 
criminatory' pricing policies in aid of such 
destruction and, all in violation of plaintiff's 
contractual right to be the exclusive distri- 
butor of [defendant's] products in its territory 
as long as it did a good job." 278 F.Supp. at 
958. 
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The Court, however, granted summary judgment for defendants 
and held: 


"But the exercise by the [defendant] of its 
lawful monopoly power in the manner charged 
does not make its lawful monopoly over its 
own products unlawful. 


"“[Defendant] at any time could have 
terminated plaintiff's distributorship of 
[defendant's] products, appointed a new 
distributor and refused to deal further with 
plaintiff, without making its natural mono- 
poly of Its. own products 1llegal or other- 
wise violating the antitrust laws .. . as 
far as the antitrust laws are concerned, the 
{defendant] was free at any time to alter 
its distribution system in any manner sat- 
isfactory to it without thereby rendering 
its natural lawful monopoly over its own 
products unlawful.”  - 278 F.Supp at 958-959. 


Accord, Walker Distributing Co. v. Lucky Lager Brewing Co., 

323 F.2d 1 (9th Cir. 1963); Ace Beer Distributors, Pac. 5 

Kohn, Inc., 318 F.2d 283 (6th Cir.), cert. denied, 

922 (1963); Packard Motor Car Co. v. Webster Motor Car Co., 

243 F220 413 (plc" ir.) cert. denied, yO Wee Gee Choo 7 

Schwing Motor Co. v. Hudson Sales Corp., 138 F.Supp. 899 (D. 
1756)» Cert. 


The commodity involved in preser Jase) 1s: Pord"s 


own product. Plaintiff is merely an unsolicited participant 


which has intruded into the distribution system of Ford, 


Lincoln and Mercury crash parts. FLM, however, has never 


made any purchases of crash parts from Ford or FMC and never 


weld 


entered into any contracts with Ford or FMC as had the plain- 
tiffs in the cases cited above. Nor has FLM been cut off from 
its supply of crash parts; it continues to the present day to 
buy an ever-increasing dollar volume of crash parts from fran- 
chised dealers. Yet plaintiff now seeks radically to reorder 
defendants' system of distributing their own products by 
having this Court forcibly inject it into a level of defen- 
dants' own distribution system -- where it is neither needed 
nor desired -- over defendants' vigorous protests, or, even 
more radical, by having the Court tinker with defendants' 
system of discounts, allowances and credits. Such relief 

is not available to plaintiff under the antitrust laws or 

any other legal principle. 

The evidence will show that once crash parts are sold 
to franchised dealers, those dealers are free to resell such 
parts to anyone, on any terms and at any price they choose. 
FLM remains able to buy such parts from such dealers. It has 
no right to dictate the terms on which Ford and FMC sell crash 
parts to their franchised dealers. Moreover, it has no right 
to ask the Court to create a new and superfluous level in 
defendants' distribution system between the wholesale level 


and the retail level and to compel the insertion there of FILM. 


C. FLM is not a customer of Ford or FMC and therefore 


has no claim for relief based upon their allejyed discrimination 


in the price charged for crash parts. 


There is a serious defect in plaintiff's theory of 
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eas) 
this case: it falsely alleges that ""FLM' purchases its crash 
parts from .. . defendants." (Compl. 4 13) (emphasis added) 


and that Ford has discriminated in price between franchised 


dealers on the one hand and FLM on the other. In fact, neither 


defendant has ever sold crash parts to FLM. Ford selis crash 


parts only to FMC and FMC sells crash parts only to franchised 
dealers. Plaintiff has purchased its parts only from such 
dealers. 

FLM, aS a customer of a franchised dealer, is 
permitted to pick up parts it purchases from the franchised 
dealer directly from FMC's Master Parts Distribution Center 
in Teterboro, New Jersey. However, FMC bills the franchised 
dealer for any parts thus delivered to FLM and the dealer in 
turn obtains payment from FLM. For all such sales by FMC of 
Crash parts it bills the franchised dealer for the purchase 
price of the parts and the dealer alone is liable to FMC 
therefor. Any risk of non-payment by FLM is borne by the 
dealer. In no sense can these transactions be considered 
"sales" from FMC to FLM. 

It is settled that a claim for relief under Section 
2(a) of the Clayton Act may be maintained only by a plaintiff to 
whom defendant has made a sale. "The decisions of many cases 
have crystallized the rule that an individual can have no cause 
of action under Section 2(a) . . . unless he is an actual pur- 


chaser from the person charged with the discrimination." 
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Klein v. Lionel Core. , 237 Ff. 24 Td, la-15 (3d Cir, 1956) (foot= 
note omitted); accord, Jones v. Metzger Dairies, Inc., 336 1F 2a 


919 (Sth Cir. 1964); Naifeh v. Ronson Art Mete] Works, Inc. 
Sn ee ee tel Works, Inc 


a8: F.2d 202 206 (lOth Cir, £954) Chicago Seating Chev 
S. Karpen & Bros., supra; Shaw's Inc. v. Wilson-Jones Con; 
Se SEP! Metre AOL supra a ES ON-JONCS CO 


Supra. "[(O]ne cannot have a cause of action for a violation 


under [§ 2(a)] unless one is an actual purchaser from the per- 


son charged with discrimination." Baim & Blank, Inc. Ve PHELeo 


Corp., 148 F.Supp. 741, 543 (2.D.N.Yy, LO57). 

Since neither defendant has ever sold crash parts 
to plaintiff, the complaint is fatally defective and fails 
to state any cognizable claim for discrimination in selling 
price. 

Under special circumstances some courts have permitted 
bersons who had not made actual Purchases from a defendant 
nonetheless to maintain an action under Section 2(a) of the 
Clayton Act under the so-called "indirect purchaser doctrine" 
which was first atriculated by the Federal Trade Commission 
in Kraft-Phenix Cheese Corde, 25°F Te. 637 (2937). -in 
Kraft-Phenix the FTC found retailers to be indirect purchasers 
from the manufacturer “because of the fact that {the manufacturer] 
recognize[d] the retailers buying through jobbers as customers 
by Personally scliciting them and by making effective its price 
policies and schedules as applied to them." The Frc concluded 


that "A retailer is none the less a purchaser because he buys 


av4a 
indirectly if, as here, the manufacturer deals with him directly 


in promoting the sale of his products and exercises control over 


the: terms upon which he buys." 25 F.T.Cc. at 546, 

In a subsequent decision, Purolator Products, Ene. 
v. FIC, 352 F.2d 874 (7th Cir. 1965), the FTC again artic- 
ulated the standards used in determining the applicability 
of the indirect purchaser doctrine: 


""Where the prices to be charged the indirect 
purchaser are effectively established by the manu- 
facturer, and where virtually all the conditions 


and terms upon which the sale is to be consunmated 
are fixed Py the manufacturer or are Subject to its 
approval, the predicate for a finding that the in- 
1lrect purchaser is a purchaser from the manufac- 
turer has been constructed. Other factors to be 
considered in arriving at the conclusion are in- 
Stances of direct contact between the indirect 
purcahser and the manufacturer, such as direct 
negotiation of franchise agreements, direct 
solicitation or orders by the manufacturer's 


Salesmen. . ...*" 352 F.2d at 881 (emphasis 
added). 


This doctrine "treats as the supplier's own customers, in 
contemplation of law, the accounts of his distributors whose 


autonomy he has supplanted by his own activities." Rowe, 


Price Discrimination Under the Robinson-Patman Act, 


57 (1962 ed.) and cases cited therein at 57-59. 

Thus, where a defendant has actively solicited 
dealings with a plaintiff and exercises such complete domination 
and control over the terms of the sale from the middleman to 
the plaintiff that the middleman is merely a "dummy", the 


courts have determined that the plaintiff was a "purchaser" 


eon 
from the defendant within the meaning of Section 2{a}. In 


American News Company v. FTC, 300 F.2@ 104 (2a Cir, 1962), 


the Court stated: 


“The 'customer' or 'purchaser' requirement marks 
one of the outer limits of the seller's respon- 
sibility not to discriminate. As long as he 
exercises control over the terms of a transaction 
he is held to this duty; otherwise the require- 
ment of the statute could be easily avoided by 
use of a 'dummy' wholesaler." 300 F.24a at 109- 
110 (footnote omitted). 


The Court approved the FTC's use of the indirect purchaser 


doctrine since the seller "“"fixe({d] the prices, terms, and 


conditions of sale and negotiate[d] directly" with plainti 


300 F.2d at 110. 


The Court in KS. Corp. v. Chemstrand Corp., 198 


F.Supp. 310 (S.D.N.Y. 1961) said of the indirect purchaser 
doctrine: 


"An indirect purchaser may come within Section 2 
when the manufacturer deals directly with him ir 
promoting the sale of his product and exercises 
control over the terms upon which he buys. Union 
News Co., Trade Reg. Rep. (F.T.C. Complaints, 
Orders, Stipulations, 1960-61) 4 29,335 (L961): 
Champion Spark Plug Co., 50 F.T.C. 30 (1953) 
manuracturer conducted negotiations and set 
terms and conditions of sale); Dentists' Supply 
Co. of New York, 37 F.T.C. 345 (1943) (manufac- 
turer solicited customers and suggested retail 
prices); Luxor, Led:, 31 #.9.¢C. 658 (1940) (same); 
Kraft-Phenix Cheese Corp., 25 F.T.C. 537 (1937). 
Cf. Elizabeth Arden, Inc. v. Bie ee Carney 


1946, 156 F.2d 132. 


"When the manufacturer lacks sufficient 
contact with the indirect purchaser and/or 
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sufficient control over the terms upon which he 
buys, the latter will not qualify as a 'purchaser' 
within the meaning of the act. Klein v. Lionel 
Corp., 3 Cir. 1956, 237) Fsu2d 13 (mere existence 

re) air-trade agreement insufficient to estab- 
lish control); Baim & Blank, Inc.) \v. Phileo Corp., 
D.C. E.D.N.¥. 1957, 148 Pisupp. 54. (finding that 
wholesaler set terms and conditions of sale). 

Cf£. 1960 Antitrust Law Symposium, Trade Reg. Rep. 
No. (153 pe. 207) (dune 1960)..." 29S. PSupp. at 
312-313. 


In Baim & Blank, Inc. v. Philco Corp., supra, the 
Court granted summary judgment for defendants despite plain- 
tiff's attempt to invoke the indirect purchaser doctrine. The 
Court found that the manufacturer did not control the pricing 
and sales policies of the middleman from whom plaintiff had 
purchased the manufacturer's products despite the fact that 


middleman was a wholly-owned subsidiary of the manufacturer. 


Similarly, in Hiram Walker, Inc. v. A&S Tropical, 


inc., $07 P.2a 4 (Sth Cir.), cert. denied, 396 U.S. 901 (1969), 
aithough the manufacturer has 'missionary' men who provided 
retailers directly with advertising materials and aenerally 
supplemented national advertisina campaigns of the manu- 
facturer, the indirect purchaser doctrine was held not to be 
applicable because the manufacturer did not sell directly 

to the retailers or fix the prices or terms and conditions 

of sales to the retailers from middlemen. The court ex- 


plained, "These missionary men are not salesmen, and do not 


ner" 


take orders for liquor.” \409 F.2d at 7. 

The indirect purchaser doctrine is clearly inap- 
plicable to the facts of this case. Neither Ford nor FMC 
has ever sought to sell crash parts to anyone other than 
franchised dealers. They have never solicited or sought any 
purchases by FLM. Neither Ford nor FMC has placed any 
restriction or control on franchised dealers as to the 
territory in which they may resell crash parts, the purchasers 
to whom they may resell or the terms and prices at which 
they may resell. The franchised dealers are free to resell 
crash parts to anyone, on any terms and at any price. 

Franchised dealers may or may not elect to reflect 
in whole or in part in their prices and terms of sale any 
discount, allowance or credit they receive from FMC with 
respect to their purchases of crash parts. Despite plaintiff's 
contrary assertions, whether a franchised dealer reflects in 
its prices or terms of sale any portion of any discount, 
allowance or credit received by it from FMC does not affect 
the receipt by the franchised dealer of any such discount, 
allowance or credit. Neither Ford nor FMC controls whether 
or not those resale prices and terms reflect any discount, 
allowance or credit received by the dealers. Consequently, a 
franchised dealer may, under defendants' system of discounts, 


allowances and credits, elect to retain them all, reduce its 
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prices across the board to all its customers or follow any 


other pricing and sales policy it chooses. 

Defendants' contacts with plaintiff have been 
insignificant and totally lacking in the nature and character 
of the encounters which led the courts to apply the indirect 
purchaser doctrine in the cases discussed above. The funda- 
mental distinction is that these contacts have not been part 
of any effort by Ford or FMC to solicit sales or to set the 
terms and conditions of sales of their crash parts. At no 
time have defendants sought to obtain business from FLM. 

Any incidental contacts were occasioned by defendants' 
business with their franchised dealers. 

As noted above, Ford or FMC personnel in 1969 and 
1970 examined FLM's records of its purchases of crash parts 
from Central and the relationship between Central and FLM. 
The purposes of these two examinations related solely to 
the propriety of Central's claims for wholesale incentive 
allowance credits and the propriety of the two parts code 
numbers assigned to Central. They were not part of any 
solicitation of sales to FLM by franchised dealers or by 
defendants. Similarly, the pickup of parts from FMC's Master 
Parts Distribution Center in Teterboro, New Jersey, is made 
by FLM after it has purchased the parts from a franchised 


Gealer in a transaction to which FMC is a stranger. 
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These are the only direct contacts which plaintiff 
Nas ever hac: with Ford or )/FMC. It is frivolous for FLM to 
claim that these encounters, which are merely incidental to 
FMC's relationships with franchised dealers, constitute the 
sort of conduct which triggers the application of the indirect 


purchaser doctrine. 


D. There is no evidence of any agreement or con- 
Spiracy in restraint of trade involving Ford or FMC. 

We have previously noted that for there to be 
a violation of Section 1 of the Sherman Act there must be 


some -ontract or combination with others and not merely 


unilateral action. (See pp. 26-30, supra.) 


In plaintiff's pretrial memorandum (pp. 5, 6 and 9) 
it argues that Ford has "conspired" with FMC. The argument 
is absurd. Prior to July 1, 1970, Ford itself performed 
all of FMC's functions. Nothing in the antitrust laws forbids 
a corporation from creating a wholly-owned subsidiary to 
perform certain specialized tasks. Nor is there any warrant for 
penalizing conduct perfectly lawful when performed by one entity 
if it is continued after a corporation splits itself in two to 
accomplish the same lawful end. Cf. Sunkist Growers, Inc. v. 
Winckler & Smith Citrus Products Co.,,370' U.S. 19, 28-29 


(1962). 
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Ford's relationship with FMC is readily distinguish- 
able from the facts and the policies sought to be enforced 
in the cases cited Fv plaintiff. Ford and FMC have not 


held themselves out to the public as competitors as was 


the case in Kiefer-Stewart Co v. Joseph E. Seagram & Sons, 
creer nln tee een eee ee ene enn 


340 U.S. 211 (1951). Nor was the creation of FMC an essential 
means to an end unlawful under the Sherman Act as in 


U.S. vi. Yellow Cab Co., 332 U.S. 218 (1947) and Timken Roller 


Bearing Cou <. Usss, 24) ULE. £93 (1951). 


As was pointed out in the Attorney General's 
1955 Report: 


"Nothing in these opinions should be 
interpreted as justifying the conclusion 
that concerted action solely between a 
parent and subsidiary or subsidiaries, the 
purpose and effect of which is not coercive 
restraint of the trade of strangers to the 
corporate family, violates Section 1. Where 
such concerted action restrains no trade 
other than that of the parent and its sub- 
Sidiaries, Section 1 is not violated." 
Report of the Attorney General's National 
Committee to Study the Antitrust Laws at 34 
pee ee ee 


Accord, Willis & Pitofsky, Antitrust Consequences of Usina 
Corporate “Ubsidiaries, 43 N.Y.U.L. Rev. 20 (1968). In 
fact, Ford's creation of FMC is expressly sanctioned by 
Section 7 of the Clayton Act which provides: 

"(NJor shall anything contained in this 

section prevent a corporation ... from 


causing the formation of subsidiary 
corporations for the actual carrying on 
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of their immediate lawful business, or 
the natural and legitimate branches or 
extensions thereof, or from owning and 
holding all or a part of the stock of 
such subsidiary corporations, when the 
effect of such formation is not to sub- 
stantially lessen competition." 


As we have already noted with respect to plaintiff's 
:¢ction that FMC sells crash parts only to franchised deal- 
erzz, plaintiff's charge that Ford and FMC agreed or conspired 


unspecified franchised dealers to restrain trade in crash 


is similarly groundless. (See pp. 22-30, supra.) The 


@77:9n of Ford and FMC about which FLM complains was he uni- 
zal internal establishment of national distribution policy 
wnich Ford and FMC have adhered. Contrary to plaintiff's 
éxztions the evidence will show that neither Atlas nor Thomas 
told tc = op selling crash parts to FLM. Ford's distri- 
~on system tor its crash parts imposes no restriction on 
=ranchised dealers' choice of customers or terms or prices 
sale. The facts of this case disclose no attempt by Ford 
ric to control in any respect the dealings between FLM and 
=ranchised dealer. It would be hostile to established 
policy. The record is sterile of any suggestion of an 
z2yceement or conspiracy of Ford or FMC with anyone to estab- 
zigh the Ford policies which are the gravamen of FLM's complaint. 
There are no grounds for any claim under Section 1 of the 


onercjan Act. 


R820. 
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= E. There is no evidence of any attempt by Ford or 
FMC to monopolize the wholesale trade in crash parts. 


Plaintiff's arguments concerning deiendants' alleged 
violations of Section 2 of the Sherman Act (Pl. Tr. Mem. 10-13) 
are neither grounded in fact nor supported by the cases cited. 
Ford and FMC are charged with attempting to monopolize what 
plaintiff refers to as the "distributor-jobber level" of 
crash parts distribution (Pl. Tr. Mem. 10, 11), which is a 
confusion of two distinct levels of distribution, namely, 
"distributor" and "jobber-wholesaler". (See pp. 5-10, supra.) 
We note that no such allegations are made in the complaint, | 
and the facts are that neither defendant has ever evinced any 
interest in entering or controlling the "jobber-wholesaler" 
level of distribution -- the level to which plaintiff apparently 
. refers. Any control by Ford or FMC over parts distribution ceases 
when the parts are sold to franchised dealers. FMC treats the 
sale to a franchised dealer as a sale to either a retailer or 


a jobber-wholesaler, depending upon what the dealer reports 


as to the disposition by it of the parts. But such disposition 


is the dealer's business, unfettered by any direction from FMC 
or Ford. 


The cases cited by plaintiff in support of its 


argument under Section 2 of the Sherman Act (Pl. Tr. Mem. 11) 7 


are inapplicable to this action. In both Eastman Kodak Co. 
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vy. Southern Photo Materials Co., 273 U.S. 359 (1927) and 
Poster Exchange, Inc. Vv. National Screen Service Corp., 431 
F.2d 334 (Sth Cir. 1970), cert. denicd, £0) U.S. 922° (1972) 
plaintiffs were customers or former customers of defendants, 
and the courts found that defendants had raised their prices or 
refused to deal with those plaintiffs as part of an attempt to 
monopolize the wholesale or retail level of the distribution 
of their product. In each case the defendants were also acquiring 
control of plaintiffs’ competitors. 

In the present case, neither Ford nor FMC has ever 
sold parts to FLM nor directed franchised dealers to change 
the prices at which FLM or any other customer may purchase 
crash parts. Neither Ford nor FMC is attempting to compete 
with FLM at the jobber-wholesaler level of distribu 
In addition, and contrary to plaintiff's contention, programs 
for launching independent dealerships (such as the Dealer 
Development Program) are not intended to permit FMC to compete 
at the jobber-whoiesaler level of parts distribution. This 
program has a completely different objective: namely, to 
create and assist new dealers to grow and achieve full 
financial independence and thus increase, rather than diminish, 
competition at the jobber-wholesaler level. Finally, while 
Ford indisputably has a "dominant position” in the manufacture 
of Ford, Lincoln and Mercury crash parts, there is no allegation 


here -- nor can there be -- that Ford is attempting to exploit 


Plaintiff’s Pre-Trial Reply Memorandum, 
September 23, 1974 
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Fil CULLISION Pears, tic., 


Plainciff, 
73 Civ. 713 (TYG) 
- against - 


FORD HOTOR COMPANY and [ORD 
MARKETING CORTORS TION, 


Defendants, 


PLAINTIFF'S PRETRIAL REPLY 
MEMORANDUM OF Ls. 
POINT 1 
The defendants claim, thot as a matter of law, they 
have a rizht ro, under the puise of pernaitting various discounc-, 
allowances and incentives, control the sale and resale of 
crash narts by franchised lord dealers and to drive out of 
butines- those firms such an the nlainei se whese sertyvitir $ 
in the resale al vord erosin port: they cannot. eontrel, 
PA over ke Vemlynt obey is ve ca AV eg 
Wl si dey Darttl 


mart Ea 


elace ww restriction or centrol as ca the custocer or 
the price at which these certs may be resold by the 
Exenuchised deslers, 

The defendants aced nut dircetly Jictate to the 
franchised dealers the price or the customers to whom it 
may sell, The defendants, in our case, are accomplishing 
precisely that purpose, i.e, dictating to the dealer the 
price at which it must sell to the plaintiff, by charging 
the franchised Ford dealers an additional 25 percent on any 


¢rash part which they sell to the plaintiff while the same 


dealers are charged 25 percent less for the very same crash 


parts if tnose parts are sold to anyone other than the 


plaintiff, 

Such conduct on the pirt of the defendanes permits 
the defendants to reserve unto themselves the destiny and 
conditions of resale of Ford crash parte after the ewnershin 
and tithe of those parts ts with che Cronehised Core derlber, 
Yhe Coure very clesct: stare in er AS 
Eis EG Sanne, a eae (19-7), vbae: 

veae EEN ocala eee Perle eat domindon over 
his precnaet oy Celaetees vist et lee. tar crvttien, 


Wee ee dane Control erero cis destiaw or 
Che comei bien ot bie fesale. ¢ 


ee 


¢nd theac when a manufacturer does reserve control over the 
price and destiny of his oraduce after title has massed to a 
distributor, it is a ner se violation of Section | of the 


Sherman ct. 


POINT IL 


The defendants have taken the position in their bricf 


(pages 22, et sec.) that under the doctrine of U.S. v. Colgate 


and Co., 250 U.S. 300 (1919), they may deal with such customers 
as they wish and refuse to deal with others. However, the 
meaning df Colgate has been clarified in U.S. v. Parke, Duvis 
and Co., 362 U.S. 29 (1967), to mean that a manufacturer may 
anneunce the terms and nolicy upon which it will deal and refuse 
to have business relations with anyone who refuses to follow 
that nolicy and that a simple refusal to deal without more is 
permitted under the Colsate doctrine. Were the defendants 
have gone far beyond the conduct which vas deemed permissible 
in Colvace, 

The defenadayts themselves didi not refuse to deal with 


che plsintifi our rather issued a directive to all Cranchised 


Ford dealers that the franchised Ford dealers would be 
charged an adeittons! 25 percent on al] crash parts 

which they sold to the Plaintiff, Once the defendants 
have sone bevond a unilateral refusal to deal and insted 
accomolisn their nurpese of depriving the plaintili of 
Ford crash perts through the use of intermediarics, and 
in combination with others, i.,e., Franchised Ford dealers, 
they heve mtered into a conspiracy and combination in 
restraint of trade aad are in violation of Section L of 


the Sherman act, 


In U.S. v. General Motors, 334 U.S. 127, 56 S.Ct. 


1321, the Court found a violation of Section 1 of the Sherman 


Act where it was shown that General. iotors topether with 
its franchised dealers had conspired to srevent certain 
discount dealers fron selling General Motors! automobiles, 
The Court went on to state: 

"The srinciple of these cases is that wher 
businessinen concer: Cher actions in ardes pn 
desrive others of secess ty merchendi:c otich 
the letter vish ta sel! re the public. we need 


nat ineaive tyre the econamiv moi Wotion wrote ian. 
their conduct,” ¢€ 4 vette at 91315 
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In our eese, the deleadants tosether witch ond 
throvcih che use ot the Crenchised Ford dealers have 
conspl ced to preven: the plaineicr Crom obtdinin;, 
Ford crash Parcs or ~~tdining them ac highly discriminatory 
Prices and as Such are in violation of Section 1 of the 
Sherman jcc, 

POINT IT 

The defendants have admitted that the Plaintife was 

the only one other than franchised Ford dealers, who was 


acting as a wholesaler of Ford crash Parts. (See deposition 


of Morris J, Rowlands, Pp, 33, et. seq.) In light of this, 


it is obvious thet the defendants' So-called 'policy' of not 
&rantin: che wholesale incentive discount to tonchiece 

dealers except for sales directly to body shops and 8arages, 
was in effect 95 "policy' dizected at the Plaintile with the 


Purpose of driving che Plaincifle out of business, 


The defendants wlCemne co dustily their esrern tows; 


Combination with Preach tae Ferd deate ps Fa drive the Maintis: 


OUl OF busines On lie oon: Chat thy yy] aeisy fs OH Cobua tyres 


widdleman' who has no riche at law co exist. (!', 30, 
defendants’ bric£) 

There can be no question that the plainciff Webs 
operating a legitimate business in the sale of Ford crash 
parts to repair and body shoos in the New York City area. 
The plaintiff did not compel any body or repair shops co 
purchase parts from it nor did it compel any franchised 


Ford declers to sell crash parts to it. In the competitive 


market place, franchised Ford dealers found it profitable to 


sell td the plaintiff and repair and body shons found it 
economically beneficial to buy from the plaintiff. The 
defendants now claim that under the suise of a multifaccteod 
series uf discounts, esnceially the wholesale incentive 
discount, it may legally conspire and combine to restrain 
trade in the resale of Ford crash parts by Franchised ford 
‘dealers and to drive the stlaintif! out of business, 

fe is a ner se violation af Seation | af the ‘hermin 
fet te conspire to reserscia Urede, Fitfion, sor 2 sade fe 


Cleer that ghen ov maneleeburer cnutecc inte oa of Feemeort with 


distridbuters limitins the nersons to which its distributors 
may sell, after the distribucors have cequired title and 
doninion over the Boods, such conduct Constitutes i: tembination 
in restraine of trade and is a per se violatioa of Section 1 


of the Sherman Het, 


The defendants cannot escape Schwinn by not directly 


limiting the persons to whom its distributors may sell, but 
rather by creating a discriminatory price Structure so 
in practice to limit the persons with whom its distributors 
can deal. Nor can the defendants escane the rendfications 
of Section 1 of the Sherman fet by creating an arbitrary 
classification for the plaintiff calling him a ‘middleman! 
‘and thereby attempt to distinguish che plaintif€ from all other 
customers who purchase Ford crash parts from franchised Ford 
dealers, The plaintiCel is noe more than just another customer 
for Ford crash parts who the defendants, by means of a 
discriiinacory price Struckure, are nreventine: ff6 dictrtihurer: 
fron dealinw with, 

the real cecsan che delendint.s cee ateemprin: tn ariae 


the mbatntit:y auc ay briness i se tie the cn eomrrodl the 


nrice ane che distribution of Ford Crash sarts: the ort 
their control of Craachised rord dealers, If independant 
dealers in Tord crash pieces, such as the plainctifl, are 
permitted to exist, competition as intended by the Sherman 
Act will inevitably set in and the defendants' control 
over their products and their prices will be Limited, 

The attempt to drive a commetitor or possible competitor 


ont of business in order to maintain prices or to create or 


maintain a monopoly by means of predatory commercial bchaviour 


such as is being undertaken by the defendants in this case 
has been condemned as a per Se violation of the Sherman fct 
in Lorain Journsl Co, v. United States, 34? U.S, 143, 72 S.Ct. 


131 (1951). 


POINT TLE 
The defendants maize mention of Che Caet that the 
wholesale incentive allowance bor eranh parts von established 
at the behese of the Federal Teode Citesise ion (eid ei ta take 
the nasition tuat tate somehary cormits thew te Cheba ile 


wherraa cet, 


The Courc, lous ago, pointed out in United States 
ve Soceny-Vacimim OLL Co., 310 U.S. 150, 60 5.Ce. «31, thac 
the approval er knowledge and acquiescence of Fedcral 
authorities du not nrovide immunity Crom the antitrust 


laws. 


CONCLUSION 


The acts of the defendants in this case have 
violated the antitrust laws of the United States. 
Judgment should be entered in favor of the plaintiff 
POO: them treble camages plus a reasonable attorneys’ 


fee, and the defendants should be enjoined [rom continuing 


their course of conduct. 


Respect Fully submitred, 


JUL TEN & SONECOTNGIN, PC. 


Attornes: Cor Uboatiar ile 
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Plaintiffs Proposed Conclusions of Law, 
September 25, 1974 
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CMITED STATES pIsTRIET COURT 
H SOUTHERN DISTRICT OF NEW YORK 
tt 


Plaintiffs, 
/ 


‘ : 73 Civ. 713 (TPG) 
- Ogatnse - 


‘ PIAINTIFF'S PRroposep 
i} FORD MOTOR COMPANY and FORD CONC!LUSIONS OF 1A! 
anes eno 


i! MARKETING CORPORATION, 
| 


Defendants. 


t. The defendants' control over the persons to whom Ford 
ll crash parts Nay be sold by franchised Ford dealers, after title 
and risk to those crash parts have passed to the dealer, is a per 
I, violation of eetton 1 of the Sherman Act. 

2. The de ‘endants. by charging franchised Ford dealers 
25 per cent more for sales of Ford ¢rash parts which they seil ¢ 
the plaintiff or other independent wholesalers are engaged in 
{de facto price fixing under Section 1 of the Sherman Act, 

3. The defendants' attempt to ative the plaintiff out of 
business and to monopolize the after eather in the sale of Ford 
crash parts is violative of Section 2 3£ the Sherman Act 

4. The defendants' exercise of their positton and power 
in directing franchised Ford dealers not to deal with the plain- 


tiff constitutes a conspiracy and comb ination in restraint of 


Se ee ep ge mee a eee ne me 


trade in violation of Section lL of the Sherman Act, - 


rn 
| 


u 5. The defendants! refusal co deal with tip the cutcing 
| off of the Supply of crash parts to FIM, in view of the face thit 


such crash parts are not obtainabic exeepe through the defenadancs! 


Hana their franchise dealers, constitutes a violation of Section 
‘ 


ot the Sherman Ace. 


| 
| 
| 
a 
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6. The defendants' creation of a so-called polley which 
Pits to prevent the wholesale tncencive allowance being 
‘aime for sales to the plainciff and the defendancs' Operation 


[. this scheme through the use of and in concert with - iranchised 


of section 1 of the Sherman Act. 
+ The defendants,by terminating the plaintiff's tight to 
es the benefits of the wholesale incentive allowance and 
benefits available to other wholesalers, vere engaged in 
leis price fixing in violation of secion 1 of the Sherman Act. 


8. The defendants' discriminatory price Structure, of 


tn dealers is a combination in restraint of trade in violation | 


compelling the plaintiff to be charged 25 per cent more than other 
| purchasers for Ferd crash parts, is violative of the Robinson- 


Patman Act. 


9. The @fendants' control over the sale of crash parts 


{ 
and the defendants' dealings with FLM made the plaintiff an 
indirect purchaser of ‘the defendants. 

10. The defendants' termination of plaintiff's right to 
receive wholesale incentive benefits and other whoiesaler benefits 
which are available to other persons dealing in Ford crash parts 
constitutes price ‘discrimination in violation of section 2(a) of 
{the Robinson-Patman Act. 

ll, The defendants' granting of wholesale incentive cone 
°° {ts franchise dealers for sales made by franchise dealers ot 
customers and its refusal to permit tts dealers to receive the 
same wholesale incentive allowance on sale of crash parts to the 
Velaineire eonstitutes price discrimination in vislation of sectiiin 


}2¢a) of the Robinson-Patman Act 


12. The defendants have violated sections 1 and 2 of 
the Sherman Act and section 2(a) of the Robinson-Patman Act and 


the plaintiff is entitled to recover treble damages for any 


ee 


ii damage it has sustained by reason of the defendants'violation of 
| . 
i 


; the antitrust laws, plus reasonable attorneys’ fees and the 
' 


elie nt emi 


‘, costs of this action. 


| 
| 

a 
Co 


13. That the plaintiff has suffered the following da. izes 


: i 


ji due to the defendants' violations of the antitrust laws (see 
I schedule A attached and plaintiff£'s brief on damages), plus 
} reasoncble attorneys' fees and the costs of this suit. 

14. The plaintiff is entitled m an injunction enjoining 
| the defendants themselves and/or by instruction to their feanchise | 
i} dealers from vetueine te sell crash ons to the plaintiff so | 

that the plaintiff shall ave the benefit of the wholesaie incentive 
allowance, the stock order.discounc, the obsolcsence credit, the 
surplus inventory reduction and any other wholesale benefits 
which are available to other persons acting as wholesalers Tor 
Ford crash parts. 


15. Plaintiff is entitled to an order enjoining the 


defendants from directing or encouraging its franchiseidealers to 


| 
! 
| 
| 
| 


||refrain from dealing with the plaintiff and from granting the 
| plainciffé any discounts which the franchise dealer may wish. 

16. The plaintiff is entitled to an order directing the 
“ defendonts to sell Ford crash parts directly to the plaintiff on 
i 


tthe same terms and conditions as the said parts are sold to the 


;defendants' franchtsed deaters, 


JULIEN & SCULESINCER, ).c, 


by: 
op er nic 


Attorneys for plaintife 
2 Lafayette Street 
New York, New York 10007 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRI OF NEW YORK 


FLM COLLISION ARTS, INC ., 
Plaintiff, 
“against- 


FORD MCTOR COMPANY and 
FORD MARKETING CORPORATION, 


Defendants, 


Statement of Facts 
In 1965, Stephen McKee and Johan Andidero founded 
and incorporated FLM Collision Parts, Inc, (FLM), 
tiff herein, The Primary and now sole business of 
selling replicement parts for Ford, Mercury and Lincoln auto- 
mobiles. The parts dealt in by the plointifi an usioally: “crash 
Parts’, that is, replacement Ports such as hampers, fener an 


a 


which are required by bely shops to make repairs: te vey 


after they have heen invelved in a collision, 


UNITED STA TES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


FLM COLLISION PARTS, INC., 


Plaintiff-Appellee- 
Cross-Appellant, 
-against- 
Docket No. 
FORD MOTOR COMPANY and FORD MARKETING 76-7161 
CORPORATION, : 


Defendants-Appellants- 
Cross-Appellees. 


~-—- = - = ~~ = & 
STATE OF NEW YORK 
COUNTY OF NEW YORK ) 

GEORGE A. SCHOLZE, being duly sworn, deposes and 
says that he is an attorney associated with Sullivan & 
Cromwell, attorneys for Defendants-Appellants-Cross-Appellees; 
that on the 14th day of May, 1976 he caused the within Joint 
Appendix to be served upon Julien & Schlesinger, attorneys for 
Plaintiff-Appelllee-Cross-Appellant by having two true copies 
of the same delivered to said attorneys at Two Lafayette Street, 
New York, N.Y. 10007, by leaving the same with a person in 


charge of said office. 


- A / V 
i JiCheh g 


Sworn to before me this 
18th day of May, 1976 


Notary Public 


2 1% 


KS 
Commission Expires March 30, 1978 


